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Pg. 998 


Proposed amendments to Regula- 
tion S-X which would significantly 
modify requirements to include in fil- 
ings with the Commission separate 
supporting financial statements of 
the parent company only [File No. 
S7-885—Comment Period Expires 
7/13/81] 


34-17780 Extension of Comment Period on 

Pg. 1021 Proposed Amendments to Proxy 
Rules and Provisions Relating to 
Shareholder Communications Gen- 
erally [File No. S7-871—Comment 
Period Expires 9/1/81] 


34-17795 Exchange Proposals to trade Op- 

Pg. 1034 tions on U.S. Treasury Securities 
[File Nos. SR-AMEX-81-1; 
SR-CBOE-80-8 and SR-NYSE- 
81-5—Comment Period Expires 
7/1/81] 





OPINIONS 











34-17794 RONALD G. SORRELL 

Pg. 1034 Where registered principal of mem- 
ber firm of registered securities as- 
sociation unlawfully sold unregis- 
tered securities, but other findings 
of violation set aside, held, sanc- 
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tions imposed by association re- 
duced. 


LOWE MANAGEMENT CORPORA- 
TION 

Where registered investment advis- 
er and its president misappropriated 
client's funds and failed to comply 
with reporting requirements, and 
where president had been convicted 
of crimes involving, among other 
things, misappropriation of funds, 
held, in public interest to revoke ad- 
viser’s registration, and bar presi- 
dent from association with any in- 
vestment adviser. 
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SECURITIES ACT OF 1933 
Release No. 6316/May 11, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17790/May 11, 1981 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 22045/May 11, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11768/May 11, 1981 


SEPARATE FINANCIAL STATEMENTS RE- 
QUIRED BY REGULATION S-X; PROPOSED RE- 
VISION OF RULES 


ACTION: Proposed rules. 


SUMMARY: The Commission announces the pro- 
posal of amendments to Regulation S-X which 
would significantly modify requirements to include 
in filings with the Commission separate supporting 
financial statements of the parent company only; 
of unconsolidated subsidiaries and 50 percent or 
less owned persons accounted for by the equity 
method; and of consolidated subsidiaries engaged 
in diverse financial-type businesses. In addition, 
certain related amendments are proposed to re- 
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vise the tests used for determination of a signifi- 
cant subsidiary. The proposed amendments would 
reduce the number of instances where separate 
supporting financial statements are required and 
are designed to place greater reliance on summa- 
rized and condensed financial information. 


DATE: Comments should be received by the Com- 
mission on or before July 13, 1981. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. Comment letters should refer to 
File No. S7-885. All comments received will be 
available for public inspection and copying in the 
Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
Lawrence C. Best or John W. Albert, Office of the 
Chief Accountant, Securities and Exchange Com- 
mission, Washington, D.C. 20549 (202-272-2130). 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission announces the 
proposal of amendments to Regulation S-X (CFR 
17 Part 210), the regulation which prescribes the 
form and content of and requirements for financial 
statements, which would significantly revise the 
rules for filing separate supporting financial state- 
ments (1) of the parent company only, (2) of sub- 
sidiaries not consolidated and 50 percent or less 
owned persons accounted for by the equity meth- 
od, and (3) of consolidated subsidiaries engaged 
in diverse financial-type businesses. Also, certain 
related amendments are proposed to revise tests 
used for the determination of when an entity con- 
stitutes a significant subsidiary. The proposed re- 
visions would reduce the number of instances 
where separate supporting financial statements 
are required and are designed to place greater re- 
liance on the use of summarized and condensed 
financial information. If ultimately adopted, the 
proposed revisions would result in amendments to 
various provisions of Articles 1, 3, 4, 5 and 12 of 
Regulation S-X. 


BACKGROUND 


In connection with its program to integrate disclo- 
sures required under the Securities Act of 1933 
with those required under the Securities Exchange 
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Act of 1934, the Commission initiated a broad proj- 
ect to reexamine its existing requirements for the 
preparation and presentation of financial state- 
ments. Designed to identify ways in which the 
rules may be improved, this project to date has re- 
sulted in significant changes to the disclosure sys- 
tem. A general revision of Articles 3, 5 and 12 of 
Regulation S-X has been accomplished and new 
uniform requirements governing the periods to be 
covered by financial statements have been adopt- 
ed. Additionally, rules regarding the form and con- 
tent of interim financial information included in 
both periodic reports and registration statements 
have been standardized. 


As an important part of this initiative, the Commis- 
sion established a project to reconsider its require- 
ments to file, in addition to consolidated financial 
statements, separate financial statements of 
various consolidated and unconsolidated entities. 
Currently, many registrants are required to include 
in their filings separate financial statements of the 
parent company only; of significant unconsolidated 
subsidiaries and 50 percent or less owned per- 
sons accounted for by the equity method; of signif- 
icant consolidated subsidiaries engaged in diverse 
financial-type businesses; and of affiliated com- 
panies whose securities have been pledged as 
collateral. The requirements for these statements 
vary and many of them have not been reconsid- 
ered by the Commission in recent years. 


The Commission, in connection with its January 
1980 release on proposed uniform financial state- 
ment requirements, announced plans to revisit the 
requirements for separate financial statements.' In 
that release, the Commission identified the scope 
of the project and solicited the views of both users 
and preparers on the significance and utility of the 
various separate financial statements currently re- 
quired. In response to this invitation to comment, 
the Commission received 49 letters of comment 
offering suggestions as to how the rules might be 
revised.? All comments received have been con- 





'1Securities Act Release No. 6179 (January 15, 
1980) (45 FR 5963). 


2Commentators responding to the invitation to 
comment on existing rules included members of 
industry (31), accounting firms or groups (9), and 
representatives of the banking community (9). 
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sidered in the Commission’s reconsideration of 
existing requirements. 


The Commission has completed its review of the 
existing rules and is proposing in this release sig- 
nificant changes which it believes would simplify 
and improve the current disclosure system. The 
proposed amendments are designed to provide 
more meaningful disclosure in certain areas and to 
ease reporting burdens in general. In the following 
sections, existing requirements are described and 
proposed changes to them are discussed. AI- 
though many of the reporting issues regarding the 
significance and utility of the various separate 
statements have been addressed by commenta- 
tors in responding to the initial request for com- 
ment, the Commission invites additional public 
comment on the specific amendments proposed 
herein. 


PARENT COMPANY ONLY FINANCIAL 
STATEMENTS 


Under existing requirements of Regulation S-X 
many registrants are required to file, in addition to 
consolidated financial statements, separate finan- 
cial statements of the parent company only. These 
separate statements are required when the parent 
company is a holding company with no substantial 
operations of its own or when consolidated subsid- 
iaries of an operating parent have minority equity 
interests or indebtedness to unaffiliated persons 
which in the aggregate exceed 5 percent of total 
consolidated assets.* 


Historically, these separate statements have been 
required when an understanding of the financial 
condition of the parent company has been consid- 
ered necessary for an analysis of investment risk. 
They have been required when a parent is a hold- 
ing company to highlight the dependency the par- 
ent has on subsidiary funds to meet shareholder 
and creditor obligations. When subsidiaries have 
minority equity interests or indebtedness to 
unaffiliated persons separate statements of the 





3§210.3-05 (Regulation S-X) provides an excep- 
tion for filing separate statements of the parent 
when the parent is so significant to the consoli- 
dated enterprise that it constitutes 75 percent of 
consolidated assets and consolidated sales and 
revenues. 
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parent have been required to reflect the ability of 
the parent itself to meet its maturing obligations. In 
this latter situation, outside interests in subsidiar- 
ies have been viewed as potential restrictions on 
the availability of subsidiary funds to meet parent 
company needs. 


Requirements for separate parent company state- 
ments were the subject of many of the comments 
received in response to the recent invitation to 
comment. Emphasizing that consolidated financial 
statements are considered as the primary state- 
ments for financial reporting purposes, commenta- 
tors criticized the rules as being contrary to the 
underlying premise upon which consolidated fi- 
nancial statements are presented. Commentators 
point out that consolidated financial statements 
are prepared primarily for the benefit of sharehold- 
ers and creditors of the parent company and are 
based on a presumption that the parent and its 
subsidiaries operate as a single economic unit. 
Consolidated statements, they argue, presume 
that the parent company controls the affairs of its 
constituent companies and has the ability to man- 
age their resources in the best interests of share- 
holders and creditors. 


Commentators contend that to require separate fi- 
nancial statements of the parent company when 
consolidated financial statements are presented is 
to deny the acceptability of the basic premise upon 
which consolidated financial statements are pre- 
pared. Commentators encouraged the Commis- 
sion to reevaluate the need for separate parent 
company disclosures and to consider the elimina- 
tion of existing rules. 


In response to these views of commentators the 
Commission has reevaluated the disclosure value 
of parent company statements and has attempted 
to better identify the need for such statements 
where consolidated financial statements are pre- 
sented. It has determined that in most cases when 
consolidated statements are presented separate 
parent company statements do not provide disclo- 
sures which are necessary for an investment deci- 
sion. Generally, where consolidated statements 
are presented the parent company does exercise 
substantial control over the affairs and resources 
of its subsidiaries and as a consequence the pre- 
sumption on the part of users of the consolidated 
statements that such control exists is warranted. 
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However, the Commission recognizes that not in 
all cases where consolidated statements are pre- 
pared does the parent company exercise the level 
of control presumed by users. In certain cases the 
level of control by the parent can be significantly 
restricted by the existence of outside interests. 


The operations of subsidiaries engaged in banking 
or insurance, for instance, are in most cases sub- 
ject to strict government regulation. The financial 
flexibility of these entities and the nature of their 
relationships with affiliated persons, including the 
parent company, are subject to broad regulatory 
restraints. Also, the operations of subsidiaries with 
indebtedness to unaffiliated persons many times 
are restricted by protective covenants of various 
financing arrangements. Subsidiaries are often re- 
stricted through such arrangements from transfer- 
ring funds to a parent or other affiliated party or 
from entering into certain types of transactions 
with affiliates. And of course, where subsidiaries 
have significant minority equity interests, their op- 
erations may be subject to specified interests of 
these equity holders. 


Because of the reliance users of consolidated fi- 
nancial statements in general place on the ability 
of a parent to control the affairs of its subsidiary 
companies, the Commission believes disclosure 
should be made of certain events or circum- 
stances which may partially render invalid the pre- 
sumption of the parent company’s ability to con- 
trol. Where a parent company’s ability to control 
may be restricted to the extent that substantial 
control over the flow of funds within an enterprise 
may be impaired, the Commission believes inves- 
tors should be made aware of the significance of 
such restrictions. Also, investors under these cir- 
cumstances should have information available to 
them regarding the financial condition of the par- 
ent company so as to enable them to better as- 
sess the impact of restrictions on the relative 
strength of the enterprise as a whole as well as on 
the security of their investments. 


Under existing disclosure rules, the Commission 
does not believe adequate disclosure is being pro- 
vided where significant restrictions exist on the 
ability of a parent company to control the flow of 
funds of its consolidated group. Also, existing 
rules do not appear to be triggering disclosures re- 
garding the financial condition of parent com- 
panies in the appropriate circumstances. And 
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where information regarding the financial condition 
of a parent company is deemed appropriate, the 
Commission belives that something less than 
complete financial statements of the parent may 
be adequate to meet needs of investors. 


Accordingly, the Commission in this release is 
proposing significant changes to existing rules. A 
discussion of the specific disclosure requirements 
proposed is set forth in the following section. 


Proposed Rules 


To provide investors an understanding of restric- 
tions which may exist on the flow of funds from 
subsidiary companies to the parent, the Commis- 
sion is proposing disclosure requirements which, 
in certain circumstances, would impact the con- 
tents of footnotes to consolidated financial state- 
ments. Also, because of the impact restrictions 
may have on the ability of the parent company to 
meet its financial obligations to shareholders and 
creditors the Commission is proposing to require 
certain financial statement schedule information 
regarding the financial condition of the parent. 
Under the proposed amendments complete finan- 
cial statements of the parent would no longer be 
required. 


The proposed rules would require, among other 
things, that registrants identify and quantify re- 
strictions on the ability of subsidiary companies to 
transfer funds to the parent through intercompany 
loans, advances and cash dividends. To deter- 
mine whether additional footnote disclosure and 
schedule information would be required, regis- 
trants would compuie the total amount of net 
assets of subsidiary companies (including uncon- 
solidated subsidiaries) which is restricted from 
being loaned or advanced up to the parent compa- 
ny.4 This amount would then be added to the 


4The computation would focus solely on those re- 
strictions which impact the flow of funds from sub- 
sidiaries to the parent in the form of loans or ad- 
vances. For this purpose, the restricted net assets 
of subsidiaries would be considered to be the 
amount of, the parent’s proportionate share of net 
assets (after intercompany eliminations) which, as 
of the end of the most recent fiscal year, may not 
be loaned or advanced to the parent by subsidiar- 
ies without the consent of a third party (i.e., lend- 
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amount of equity in undistributed earnings of 50 
percent or less owned persons accounted for by 
the equity method® and the total compared to total 
consolidated net assets as of the end of the most 
recent fiscal year. If the total amount of restricted 
net assets of subsidiaries and undistributed earn- 
ings of 50 percent or less owned persons exceeds 
25 percent of total consolidated net assets, addi- 
tional footnote disclosure regarding funds flow 
restricttions and schedule information regarding 
the parent company would be required. 


The disclosure which would be required in the 
footnotes to the consolidated financial statement 
would include a description of the restrictions on 
the ability of consolidated and unconsolidated sub- 
sidiaries to transfer funds to the parent in the form 
of loans, advances and cash dividends indicating 
the sources of the restrictions (i.e., borrowing 
arrangement, regulatory restraint, etc.), their perti- 
nent provisions, and the significance of the aggre- 
gate amount restricted relative to total consoli- 
dated net assets as of the end of the most recent 
fiscal year. In addition, the undistributed earnings 
of consolidated subsidiaries, unconsolidated sub- 
sidiaries and 50 percent or less owned persons 
accounted for by the equity method would be dis- 
closed separately as well as the respective 
amounts of such undistributed earnings of consoli- 
dated and unconsolidated subsidiaries which are 
restricted as to the payment of dividends to the 
parent company. Amounts of undistributed earn- 
ings would be required to be reconciled to the total 
consolidated retained earnings as of the end of the 
most recently completed fiscal year. 


Disclosures which would be required in the pro- 
posed schedule to the financial statements would 


er, regulatory agency, etc.). It should be noted that 
for purposes of the test, restrictions on cash divi- 
dends are not considered. Also, where assets of a 
subsidiary may be pledged as collateral under the 
provisions of a loan agreement, such assets would 
not be considered restricted for purposes of this 
test. 


SBecause the registrant owns less than a con- 
trolling interest in 50 percent or less owned per- 
sons accounted for by the equity method the total 
amount of undistributed earnings of such persons 
would be considered outside its control for pur- 
poses of the test. 
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encompass disclosure regarding the financial con- 
dition of the parent company. A new Schedule Ill 
“Condensed Financial Information of Registrant” 
would provide investors financial information as to 
the financial position, changes in financial position 
and results of operations of the parent company 
as of the same dates and for the same periods for 
which consolidated statements are required. The 
financial data required could be provided in a con- 
densed form similar to that currently required for 
condensed statements on Form 10-Q. Detailed 
footnotes normally required for complete financial 
statements could be omitted except for disclosure 
regarding any material contingencies and disclo- 
sures regarding long term obligations and guaran- 
tees. 


The schedule would require certain disclosures re- 
garding the parent company’s financial obliga- 
tions. A schedule of maturities of the parent’s long 
term obligations for the next five years would be 
required and, if the long term obligations and guar- 
antees of the parent are not identified in the con- 
solidated statements, specific identification of 
such obligations and guarantees would be re- 
quired as well as a description of the significant 
provisions of each. Further, to provide users with 
an indication of the level of dividends which have 
been paid to the parent company by the consoli- 
dated subsidiaries, unconsolidated subsidiaries 
and 50 percent or less owned persons, cash divi- 
dends paid by each of the respective groups 
would be required to be disclosed in the schedule 
for each of the last three fiscal years. 


In addition to proposing the additional footnote 
disclosures and schedule information discussed 
above, the Commission is considering the propos- 
al of a new instruction to paragraph (a) of Item 11 
of Regulation S-K, “Management's Discussion and 
Analysis of Financial Condition and Results of Op- 
erations.” To ensure that registrants discuss re- 
Strictions on the flow of funds within an enterprise 
and the impact such restrictions may have on the 
parent, the Commission is considering proposing 
an instruction to specify the nature of the dis- 
cussion which would be appropriate. 


The instruction would provide that where footnote 
disclosure of restrictions on the ability of subsidi- 
aries to transfer funds to the parent in the form of 
cash dividends, loans or advances is required by 
Regulation S-X, the required discussion of liquidity 
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would include a discussion of the nature and ex- 
tent of the restrictions disclosed as well as the im- 
pact such restrictions have on the ability of the 
parent company to meet its cash obligations. The 
Commission believes that while the current re- 
quirements of Item 11 encompass a consideration 
of the liquidity of the parent, clarification may be 
needed to specifically identify the obligation to 
focus on cash flow restrictions which, under the 
proposed rules, would be required to be disclosed 
elsewhere in a filing. Commentators are specifical- 
ly invited to comment on the merit of the instruc- 
tion being considered by the Commission. 


General 


The Commission believes that the proposed rules 
outlined above may provide more meaningful dis- 
closure to investors than the existing rules for sep- 
arate parent company financial statements. With 
disclosure of significant restrictions on the ability 
of subsidiaries to transfer funds to the parent and 
with financial data regarding the financial condition 
of parent when such restrictions exist, users 
should be in a better position to assess a parent's 
liquidity and financial flexibility in terms of its abili- 
ty to meet its own financial obligations to share- 
holders and creditors and its ability to take advan- 
tage of new opportunities for the benefit of the 
enterprise as a whole. 


Although the Commission believes the rules pro- 
posed may achieve its desired reporting results, it 
requests commentators to specifically address 
certain of the more critical aspects of the proposed 
requirements. Commentators are requested to 
specifically address the appropriateness of using a 
specified amount of total consolidated net assets 
as a basis for determining when restrictions on the 
transfer of funds from subsidiaries to the parent 
are so great as to warrant disclosure of the restric- 
tions and the presentation of certain parent com- 
pany financial data. Where commentators believe 
the use of consolidated net assets is inappropriate 
they are encouraged to provide suggested alterna- 
tives. 


Commentators who believe net assets is a reason- 
able base for purposes of the proposed test are 
also requested to express their views regarding 
the use of 25 percent as the level above which re- 
strictions would be viewed as significant. While the 
Commission recognizes that the use of any per- 
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centage test is arbitrary, such percentage tests 
have historically been used as a practical means 
by which to define significance for financial disclo- 
sure purposes. 


In the proposed rules, the Commission has also 
made a judgment regarding the incremental value 
of disclosures which would be included with com- 
plete financial statements versus the level of dis- 
closure in condensed statements. It believes that 
for purposes of achieving the reporting objectives 
of the proposed rules condensed financial infor- 
mation of the parent company may be appropriate. 
However, commentators are invited to comment 
on whether complete financial statements as op- 
posed to condensed should be required along with 
the other disclosures proposed. Also, commenta- 
tors are requested to comment on whether any 
parent company financial data should accompany 
disclosure of restrictions in the footnotes to the 
consolidated statements either in a summarized or 
condensed form. 


UNCONSOLIDATED SUBSIDIARIES AND 
50 PERCENT OR LESS OWNED PERSONS 


Current rules require separate financial state- 
ments to be filed of an unconsolidated subsidiary 
or of a 50 percent or less owned person accounted 
for by the equity method when an individual 
unconsolidated subsidiary or 50 percent or less 
owned person is considered significant to a regis- 
trant and its subsidiaries consolidated. The sepa- 
rate financial statements, which must be audited 
and prepared in full compliance with Regulation 
S-X, are required when any one of the following 
tests are met: 


Asset tests— 


the registrant's and its other subsidiar- 
ies’ investments in and advances to the 
subsidiary or 50 percent or less owned 
person exceed 10 percent of the regis- 
trant’s consolidated assets, the regis- 
trant’s and its other subsidiaries’ pro- 
portionate share of the total assets 
(after intercompany eliminations) of the 
subsidiary or 50 percent or less owned 
person exceed 10 percent of the regis- 
trant’s consolidated assets. 
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Sales test— 


the registrant's and its other subsidiar- 
ies’ proportionate share of total sales 
and revenues (after intercompany elimi- 
nations) of the subsidiary or 50 percent 
or less owned person exceeds 10 per- 
cent of the registrant’s total sales and 
revenues. 


Income test— 


the registrant’s and its other subsidiar- 
ies’ equity in income before income 
taxes, extraordinary items and cumula- 
tive effect of a change in accounting 
principle of the subsidiary or 50 percent 
or less person exceeds 10 percent of 
such income of the registrant consoli- 
dated. 


Historically, these separate financial statements 
have been required by the Commission because 
they have been considered meaningful to a de- 
tailed analysis of the financial condition of a regis- 
trant and its affiliated companies. In the Commis- 
sion’s view, these separate financial statements 
are necessary to inform users as to the financial 
condition of entities which are not included in the 
consolidated group but are nonetheless significant 
to the financial condition of the reporting entity as 
a whole. 


The proposed rules announced in this release 
would modify the existing requirements for sepa- 
rate financial statements of unconsolidated sub- 
sidiaries and 50 percent or less owned persons to 
increase the tests for reporting these separate 
statements to 20 percent. In addition, the condi- 
tions requiring these separate statements, which 
are based on a significant subsidiary test, are pro- 
posed to be modified to eliminate use of the sales 
test for reasons discussed in a later section of this 
release. Since separate financial statements of 
these entities are only considered necessary to 
satisfy the information needs of sophisticated 
users, they are proposed to be required in regis- 
tration and reporting forms filed with the Commis- 
sion but not required in annual reports to security 
holders. 


Many commentators on the Commission's existing 
disclosure requirements addressed the rules for 
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separate statements of significant unconsolidated 
subsidiaries and 50 percent or less owned per- 
sons. Certain commentators suggested that re- 
porting practices under generally accepted ac- 
counting principles (“GAAP”) are adequate to 
meet the needs of investors and that the Commis- 
sion’s rules should therefore be eliminated. Other 
commentators expressed support for the presen- 
tation of these separate financial statements under 
certain circumstances but suggested that the con- 
ditions for requiring such separate statements be 
modified. 


In response to these comments, the Commission 
has considered the guidance provided under 
GAAP as to the disclosures necessary when a 
registrant’s investment in unconsolidated subsidi- 
aries or 50 percent or less owned persons is mate- 
rial. Although GAAP calls for the presentation of 
either separate financial statements or summa- 
rized financial information, guidance is not provid- 
ed as to when either of these alternatives may be 
more appropriate. In practice, these requirements 
are generally being met by the furnishing of sum- 
marized data. 


Since the Commission recognized that not all 
users demand the detailed information provided by 
separate financial statements, summarized finan- 
cial data has generally been considered adequate 
for disclosure purposes in annual reports to secu- 
rity holders. The Commission also believes that 
such summarized data may be adequate for even 
sophisticated users up to a point at which the fi- 
nancial impact of a subsidiary or person becomes 
so significant that more detailed disclosure be- 
comes necessary to an evaluation of the overall 
finncial condition of a reporting entity. 


As a result, rules are being proposed which would 
place greater reliance on summarized finaicial in- 
formation for significant unconsolidated subsidiar- 
ies and 50 percent or less owned persons and 
would require separate financial statements only 
when a higher level of significance is met. Al- 
though the Commission recognizes that quanti- 
fying that level of significance, like many percent- 
age tests, involves an arbitrary determination, it 
believes that 20 percent may be a more appropri- 
ate test for determining when the more detailed 
disclosures provided by complete financial state- 
ments become necessary. 
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Summarized Financial Information 


Under the proposed rules, summarized financial 
information, rather than separate financial state- 
ments, would be required for those subsidiaries or 
persons which meet tie significant subsidiary test 
as revised by this proposal. Requirements would 
be established for summarized financial informa- 
tion in notes to consolidated financial statements 
and would apply not only to registration and re- 
porting forms filed with the Commission but also to 
annual reports to security holders furnished pursu- 
ant to the proxy rules. 


While summarized financial information is current- 
ly furnished in annual reports of many registrants 
in compliance with GAAP, the reporting of this in- 
formation has been noted to vary significantly as 
to form and degree of detail provided. For exam- 
ple, some registrants present condensed ‘Form 
10-Q type” financial statements while others pro- 
vide disclosure of only net tangible assets. To im- 
prove consistency in reporting, the Commission is 
also proposing rules to establish minimum 
standards for the content of this information. 


Content of Summarized Financial Information 


The proposed rules would generally indicate that 
whenever summarized financial information is re- 
quired under Regulation S—X it would consist of 
summarized information as to assets, liabilities 
and results of operations of the entity or entities 
for which the information is required.’ Summarized 


6 The proposed requirements for summarized fi- 
nancial information would be applied to the aggre- 
gate of all unconsolidated entities combined, and 
therefore may require summarized information for 
entities which are individually nonsignificant. 
Where it is impracticable to furnish summarized in- 
formation for all entities included in the aggrega- 
tion, the proposed rules would permit the omis- 
sions of information for one or more entities 
provided that the omitted entities, when aggre- 
gated, do not meet any of the tests using a 5 per- 
cent threshold. A foreign subsidiary, for example, 
which individually has only a 2 percent asset and a 
1 percent income relationship based on these 
tests may be omitted. 


7 Where summarized financial information is 
referred to and required by § 210.10-—01(b) for in- 
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financial information would be provided as of the 
same dates and for the same periods for which 
audited consolidated financial statements are re- 
quired and would include certain minimum disclo- 
sures. A discussion of these disclosures follows. 


The Commission has previously set forth its view 
as to the basic items to be included in a summa- 
rized results of operations through the adoption of 
rules requiring footnote disclosure of certain se- 
lected quarterly financial data.2 The Commission 
has reevaluated the components of the summa- 
rized data prescribed under these rules and be- 
lieves that they would be relevant to a presenta- 
tion of summarized operating results for most 
entities. As a result, the proposed rules would re- 
quire presentation of the following items in a sum- 
marized results of operations: 


— net sales or gross revenues; 


— gross profit (or alternatively, costs and ex- 
penses applicable to net sales or gross revenues); 


— income or loss before extraordinaty items and 
cumulative effect of a change in accounting princi- 
ple; 


— net income or loss. 


For specialized industries in which gross profit is 
not computed, the proposed rules would permit 
the substitution of information which is more 
meaningful to the nature of an entity’s operations. 
A bank, for example, could present total interest 
income, total interest expense, provision for loan 
losses, and security gains or loses in lieu of sales 
and related costs and expenses. Similarly, an in- 
surance company could present information as to 
net premiums earned, net investment income, un- 


FOOTNOTE, Continued 


terim periods, it would consist of the proposed 
summarized information as to results of operations 
and related footnote disclosure. 


8 Adopted as § 210.3-16(t) in Accounting Series 
Release No. 177 (September 10, 1975). The rule 
has subsequently been transferred to Item 12 of 
Regulation S-K. 
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derwriting costs and expenses, and realized gains 
or losses on investments. 


In proposing rules for summarized financial infor- 
mation as to assets and liabilities, the Commission 
recognizes that differences exist in balance sheet 
presentations among different industries. In indus- 
tries in which classified balance sheets are pre- 
sented, the proposed rules would require disclo- 
sure of the amounts of current and noncurrent 
assets and liabilities. For industries in which clas- 
sified balance sheets are not presented, the pro- 
posed rules would require information as to the 
nature and amount of the major components of an 
entity's assets and liabilities. A finance company, 
for example, would disclose the portion of its total 
assets represented by net loan receivables when 
that item represents one of that company’s largest 
assets. In addition, whenever an entity has out- 
standing redeemable preferred stock as defined in 
§ 210.5-02.28, a total of long-term liabilities and 
redeemable preferred stock would be required re- 
gardiess of the type of balance sheet presented. 


The proposed rules would also require that sum- 
marized financial information be accompanied by 
footnote disclosure necessary to make the infor- 
mation not misleading. The nature and extent of 
disclosure necessary for summarized information 
will differ from that required in complete financial 
statements. Although the Commission believes 
that specifying the nature and extent of the foot- 
note disclosure that would be appropriate in all cir- 
cumstances would be impractical, certain condi- 
tions have been noted which, in its view, may 
warrant footnote disclosure regardless of the na- 
ture of the financial information presented. 
footnote disclosure regardless of the nature of the 
financial information presented. 


For example, whenever an entity’s obligations 
under long-term debt and redeemable preferred 
stock are material, the Commission believes that 
disclosure of the future maturities of these obliga- 
tions is essential to an assessment of that entity’s 
future cash flow requirements. In addition, when- 
ever a material contingency exists, disclosure 
would appear to be necessary to make the finan- 
cial information presented not misleading. 


The proposed rules for footnote disclosure, there- 
fore, would specify the presentation of a five year 
schedule of maturities and disclosure of any mate- 
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rial contingencies as minimum disclosures. Al- 
though not specified within the proposed rules, 
other conditions such as an event of default or 
breach on a loan or similar covenant, the exist- 
ence of restrictions on dividend distributions, or 
the existence of transactions with related parties 
may also warrant footnote disclosure whenever 
material amounts are involved. Commentators are 
specifically invited to express their views as to 
whether these or any other disclosures should be 
specified within any final rules resulting from this 
proposal. 


Significant Subsidiary Test 


The determination of when an entity is considered 
to be significant, and therefore to require addition- 
al financial disclosures, is based on certain condi- 
tions defined in Regulation S—X as the significant 
subsidiary test. The significant subsidiary test, 
which consists of certain 10 percent tests, was de- 
scribed in an earlier section of this release. In ad- 
dition to its impact on the proposed rules already 
discussed, this test is used to trigger other finan- 
cial disclosures including the separate financial 
statements of consolidated subsidiaries engaged 
in diverse financial activities and the financial 
statements of a business acquisition reported on 
in Form 8-k. 


Amendments are being proposed which would 
eliminate use of the sales test from the definition 
of a significant subsidiary. These proposed 
amendments reflect the Commission's view that 
the presentation of additional financial disclosures 
of an affiliated entity may not be meaningful in in- 
stances in which the affiliate has a high sales 
volume but a relatively low profit margin, and 
therefore has little financial impact on the 
operating results of the consolidated group. 


In addition the proposed rules would revise the 
existing definition to clarify the conditions under 
which an acquired entity is deemed to be signifi- 
cant. The proposed rules would indicate that 
whenever an entity has been or is proposed to be 
acquired in a business combination accounted for 
as a pooling of interests, that entity would consti- 
tute a significant subsidiary whenever the number 
of common shares exchanged by the registrant 
exceeds 10 percent of its total common shares 
outstanding at the date the combination is initi- 
ated. 
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General 


The proposed rules reflect the Commission's view 
that 10 percent continues to be an appropriate test 
for determining a significant subsidiary, and there- 
fore whether additional financial disclosures are 
necessary. The Commission believes that the dis- 
closure provided by summarized financial informa- 
tion may be adequate for unconsolidated subsidi- 
aries and 50 percent or less persons meeting that 
test and that the more detailed disclosure provided 
by complete financial statements becomes neces- 
sary only at some higher level of significance. 
Commentators are specifically invited to express 
their views both as to the appropriateness of 
proposing dual levels of significance and as to the 
propriety of selecting 20 percent as a reporting 
threshold for separate statements. 

The existing rules and proposed changes are 
both predicated on the view that conditions for 
determining when additional financial disclosures 
are necessary can be established under a uniform 
significant subsidiary test. Commentators also are 
specifically invited to express their views on this 
basic issue. 


CONSOLIDATED SUBSIDIARIES ENGAGED IN 
DIVERSE FINANCIAL ACTIVITIES 


The Commission has long been an advocate of 
providing investors with financial information on a 
disaggregated basis to supplement the aggre- 
gated disclosures in consolidated financial state- 
ments. It has generally believed that disaggre- 
gated information regarding the various activities 
in which the enterprise participates can be useful 
to investors wishing to perform a detailed analysis 
of an enterprise. Such disclosures can provide 
users with a better understanding of the relative 
strengths and weaknesses of the various busi- 
nesses which the enterprise operates and gener- 
ally provide a better basis upon which to evaluate 
trends. 


Despite its interest in such disclosures, however, 
the Commission has generally limited its require- 
ments for the presentation of detailed disaggre- 
gated disclosures to registrants primarily engaged 
in diverse financial-type businesses.? For regis- 


° Generally, financial-type subsidiaries engaged in 
such activities as insurance, banking or finance, 
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trants with significant subsidiaries engaged in 
such businesses as life insurance, fire and casual- 
ty insurance, banking, securities brokerage, sav- 
ings and loan or finance, the Commission has re- 
quired separate supporting financial statements in 
filings with the Commission. 


The Commission’s principal reason for separating 
out registrants with diverse financial-type activities 
for purposes of requiring disaggregated disclosure 
has been that such enterprises generally are com- 
posed of businesses in a variety of specialized 
financial-type industries which often result in con- 
solidated statements which are extremely complex 
and difficult to analyze. The operating characteris- 
tics of the various specialized companies many 
times are significantly different or unique and re- 
quire separate presentation for purposes of a de- 
tailed analysis of the enterprise. Frequently 
contributing to the complexity of a consolidated 
presentation is the fact that certain of the consoli- 
dated entities operate in highly regulated environ- 
ments. The portion of the consolidated entity to 
which regulatory restraints relate and the impact 
such restraints have on the enterprise as a whole 
are often difficult to ascertain from the consoli- 
dated statements. 


The Commission’s interest in disaggregated dis- 
closures was clearly stated in Accounting Series 
Release (“ASR”) No. 154 issued in April 1974. 
This release announced the Commission’s deci- 
sion to retain its requirements for separate state- 
ments of consolidated financial-type subsidiaries 
and indicated that line-of-business disclosures 
should be considered for purposes of annual re- 
porting to security holders. The Commission rec- 
ognized that detailed disaggregations for non- 
financial-type activities were not required under its 
rules but encouraged registrants to include such 
disclosures in their financial reports to provide 
users with a better understanding of their opera- 
tions. 





FOOTNOTE, Continued 


operated by industrial concerns, are not included 
in consolidation. The rules for separate statements 
of consolidated subsidiaries have principally ap- 
plied only to consolidated enterprises primarily en- 
gaged in providing diverse financial-type services. 
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In ASR No. 154, the Commission noted that the Fi- 
nancial Accounting Standards Board (“FASB”) 
was currently studying the reporting by diversified 
companies and the disclosure of line-of-business 
type information. The release announced the 
Commission's intention to reconsider its require- 
ments for separate statements after standards for 
reporting line-of-business information had been 
adopted by the FASB. 


In 1976, the project on reporting by diversified 
companies was completed, resulting in the issu- 
ance of Statement of Financial Accounting Stand- 
ards (“SFAS”) No. 14, “Financial Reporting for 
Segments of a Business Enterprise.” The stand- 
ard now requires companies to provide in their 
footnotes to financial statements certain disaggre- 
gated disclosures regarding operations in different 
industries, foreign operations, export sales and 
major custcmers. Under the standard, companies 
are required to identify significant segments of 
their business and provide certain financial disclo- 
sures regarding each. The principal disclosures 
required for each reportable segment include rev- 
enues, operating profit or loss, identifiable assets, 
depreciation and capital expenditures. As stated 
by the FASB, the purpose of the required disclo- 
sures is to “assist financial statement users in 
analyzing and understanding an enterprise's fi- 
nancial statements by permitting a better assess- 
ment of the enterprise’s past performance and fu- 
ture prospects.”’'° 


Commentators on the existing rules generally indi- 
cated that segments of business disclosures re- 
quired by SFAS No. 14 are adequate for purposes 
of understanding the operations of the major seg- 
ments of an enterprise’s business and that the 
specific rules of the Commission requiring sepa- 
rate statements of significant consolidated 
financial-type subsidiaries should be eliminated. 


The Commission believes that the disclosures re- 
quired by SFAS No. 14 provide meaningful infor- 
mation regarding the principal segments of a busi- 
ness in which an enterprise operates and that the 
degree of disclosure provided is adequate for pur- 
poses of annual reports to security holders. How- 
ever, the Commission does not regard the level of 
disclosure required by the standard as adequate 


10SFAS No. 14, paragraph 5. 
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to meet the needs of sophisticated investors 
wishing to undertake a more detailed analysis 
where the subject enterprise is engaged in provid- 
ing diverse financial-type services. 


As a consequence, the Commission is proposing 
to retain requirements for separate detailed disag- 
gregated information for purposes of filings with 
the Commission where registrants, through their 
consolidated subsidiaries, are engaged in 
financial-type activities. The Commission recog- 
nizes that it can be argued that, if separate addi- 
tional disclosures for financial-type entities are 
needed, similar disclosures should be required for 
nonfinancial-type businesses. The Commission 
believes, however, that important distinctions exist 
between these two general categories of regis- 
trants, due primarily to regulatory restraints and 
the unique operating characteristics of financial- 
type companies, and that it would be inappropriate 
because of these distinctions and relative needs of 
investors to propose to require any additional de- 
tail regarding nonfinancial-type companies at this 
time. 


The Commission is, however, sensitive to the re- 
porting burdens placed on registrants by the 
existing rules and has therefore questioned wheth- 
er complete financial statements for the disaggre- 
gated presentations are necessary. Generally, the 
details which the Commission believes are most 
important to investors in performing a more de- 
tailed analysis appear on the face of the respec- 
tive separate financial statements required. Con- 
sidering that separate statements are required 
only when the underlying entities are significant to 
the total enterprise, the Commission believes that 
the most critical footnote disclosures are generally 
contained in the consolidated statements. The 
Commission further believes that such footnote 
disclosures, due to the inherent differences in the 
nature of the various activities, are usually distin- 
guishable as to which activity they relate. 


Therefore, the Commission believes that the sepa- 
rate financial disclosures needed to satisfy the 
needs of sophisticated investors may be able to be 
provided in condensed financial statements. Ac- 
cordingly, the Commission is proposing to revise 
the existing rules to require the separate financial 
information regarding the various financial-type 
activities to be presented in a schedule to the con- 
solidated financial statements in the form of con- 
densed financial statements. 
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Under the proposal, the required schedule (or 
schedules, depending on the number of separate 
presentations necessary) would require con- 
densed financial information as to financial posi- 
tion, changes in financial position and results of 
operations as of the same dates and for the same 
periods covered by the consolidated financial 
statements. The financial information would not 
have to be presented in any greater detail than is 
required for condensed statements in interim re- 
ports filed on Form 10-Q and in most registration 
statements. Detailed footnotes which would nor- 
mally be required for complete financial state- 
ments could be omitted. 


The Commission believes that the level of detail 
proposed may provide sophisticated investors the 
information needed for an analysis of the enter- 
prise while reducing the reporting burdens on reg- 
istrants. The Commission invites commentators to 
specifically address the appropriateness of con- 
densed financial information for purposes of meet- 
ing the stated reporting objectives. Where com- 
mentators believe that complete statements are 
necessary, they are requested to identify their rea- 
sons for viewing the incremental disclosures which 
would accompany complete statements as signifi- 
cant considering the nature and scope of disclo- 
sure generally provided in consolidated state- 
ments. 


Along with the comments received regarding the 
necessity for separate statements of consolidated 
subsidiaries, comments have been received re- 
garding the complexity of the existing rules. Many 
have indicated that the rules are difficult to under- 
stand and continue to be a source of confusion to 
those attempting to understand what disclosures 
are required. 


In response to these comments, the Commission 
has rewritten the requirements regarding the cir- 
cumstances under which separate disclosures re- 
garding financial-type subsidiaries are required. 
The Commission believes that the proposed rules 
are more simplified and should reduce the confu- 
sion associated with the current rules. 


The only substantive changes proposed to the 
rules, in terms of the circumstances under which 
separate financial data is required, relate to indi- 
vidually nonsignificant subsidiaries not otherwise 
included in one of the other groupings of subsidi- 
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aries for which a separate presentation is provided 
and to the 90 percent asset, revenue and income 
test. The requirement to provide a separate pres- 
entation for all individually nonsignificant and di- 
verse financial-type consolidated subsidiaries, 
when the registrant’s investment in them exceeds 
10 percent of its total assets, has been dropped. 
The Commission believes that this facet of the 
existing rules may not provide information which is 
critical to an analysis of the enterprise. Also, con- 
sistent with the proposal to remove the revenue 
test from the determination of a significant subsidi- 
ary, revenue is proposed to be eliminated from the 
existing “90 percent asset, revenue and income 
test.” 


As previously indicated, a new schedule, Schedule 
XIV, is proposed to require condensed financial in- 
formation of the reporting entity for which the 
schedule is required to be filed. This new schedule 
would be required to be filed for each consolidated 
subsidiary or group of consolidated subsidiaries 
engaged in the business of life insurance, fire and 
casualty insurance, banking, savings and loan, se- 
curities brokerage, or finance.'' Under the pro- 
posed rules, however, the schedule could be 
omitted if any one of the following conditions was 
met: 


eThe consolidated subsidiary is not “primarily” 
engaged in one of the above listed businesses 
(for purposes of this determination, a subsidiary 
is deemed to be primarily engaged in one of the 
above listed businesses if more than 50 percent 
of its revenues is derived from designated busi- 
nesses); 


e The consolidated subsidiary or group of consoli- 
dated subsidiaries in the designated business 
does not meet the tests of a significant subsidi- 
ary; 


e The registrant and each of its consolidated sub- 


sidiaries are primarily engaged in the same busi- 
ness; 





‘For classification purposes the “finance” group 
would include subsidiaries in the business of pro- 
viding financing services including lease financing; 
however, subsidiaries with only nonfinancing 
leases would be excluded as well as those subsid- 
iaries which are primarily engaged in one of the 
other industry groups identified. 
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e The assets and pretax income (after 
intercompany eliminations) of the consolidated 
subsidiary or group of consolidated subsidiaries 
in the designated business each exceed 90 per- 
cent of the respective amounts reflected in the 
consolidated financial statements for the most 
recently completed fiscal year; or 


ein excess of 90 percent of the sales and reve- 
nues of the consolidated subsidiary or group of 
consolidated subsidiaries in the designated busi- 
ness is derived from the registrant and its other 
subsidiaries. 


AFFILIATES WHOSE SECURITIES 
ARE PLEDGED AS COLLATERAL 


Financial statements of affiliates are required 
under current rules to be included in filings with 
the Commission when the securities of the affiliate 
constitute a substantial portion of the collateral of 
any class of securities registered or being regis- 
tered. For purposes of compliance with this rule, 
an affiliate’s securities are deemed to constitute a 
substantial portion of collateral if the greater of ag- 
gregate principal amount, par value, book value as 
carried by the registrant, or market value of such 
securities equals 20 percent or more of the princi- 
pal amount of the secured class of securities. 


These financial statements are generally required 
to be audited as of the same dates and for the 
same periods as of the consolidated statements 
and must be presented in full compliance with 
Regulation S-X. However, financial statements of 
affiliates are not required when they are otherwise 
filed on an individual, consolidated or combined 
basis. 


The filing of separate financial statements pursu- 
ant to this rule is relatively infrequent, being limit- 
ed by the specific terms of a particular securities 
offering. Under these limited circumstances, the 
Commission has viewed the presentation of sepa- 
rate financial statements of affiliates whose secu- 
rities are used as collateral as necessary for an 
assessment of the ability of that entity to satisfy its 
commitment in the event of default by the regis- 
trant. 


The issue of presenting separate financial state- 
ments of affiliates under these circumstances was 
addressed by very few commentators on the 
existing disclosure requirements. Those commen- 
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tators who did respond expressed support for the 
continued presentation of separate financial state- 
ments of affiliates but suggested that the specific 
financial statement requirements be modified. 
These commentators agreed that.such statements 
are necessary to provide information regarding the 
company’s ability to satisfy its commitments. 


Having reexamined this requirement, the Commis- 
sion continues to believe that when securities of 


affiliates are used as collateral for a securities of- 
fering, separate financial statements of the affili- 
ates are necessary for an evaluation of the under- 
lying collateral. The Commission further believes 
that when such financial statements are required, 
they should be as comprehensive as those pre- 
sented by the registrant. As a consequence, the 
existing requirements for separate financial state- 
ments of affiliates whose securities are pledged as 
collateral are proposed to be retained. 


SUMMARIZATION OF EXISTING RULES AND PROPOSED CHANGES 


The table which follows is presented as a guide to assist the reader in understanding the more significant 
changes proposed. This table should be used as a supplement to the discussion of the existing rules and 
proposed changes provided in earlier sections of the release. 


Existing Rules 

Parent company only 

When required 

—Parent is a holding company; or 


—Parent is an operating company whose consoli- 
dated subsidiaries have minority equity interests 
or indebtedness to unaffiliated persons in 
amounts which exceed 5 percent of total con- 
solidated assets; however, if the parent’s total 
assets, exclusive of investment in and advances 
to its consolidated subsidiaries, constitute 75% 
or more of total consolidated assets, and its 
total sales and revenues, exclusive of interest 
and dividends received from or its equity in 
earnings of consolidated subsidiaries, constitute 
75 percent or more of total consolidated sales 
and revenues, separate statements may be 
omitted. 


Information required 


—Separate audited financial statements as of the 
same dates and for the same periods as consol- 
idated financial statements. 
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Proposed Changes 


—The proposed rules would focus on the exist- 
ence of restrictions on the ability of subsidiaries 
to loan or advance funds to the parent compa- 
ny. Under the proposed rules, disclosure re- 
quirements would be triggered when the propor- 
tionate share of net assets of subsidiaries (after 
intercompany eliminations) restricted from being 
loaned or advanced to the parent company and 
equity in undistributed earnings of 50 percent or 
less owned persons accounted for by the equity 
method, together, exceed 25 percent of consoli- 
dated net assets as of the end of the most re- 
cent fiscal year. 


—Separate parent company financial statements 
(§ § 210.3-03), 3-04 and 3-05) would no long- 
er be required. 


—Disclosure would be required in footnotes to 
consolidated financial statements of the exist- 
ence of restrictions on the ability of both consol- 
idated and unconsolidated subsidiaries to trans- 
fer funds to the parent company in the form of 
cash dividends, loans or advances (proposed 
§ 210.4-08(e)). 


Volume 22, No. 13, May 26, 1981 





Unconsolidated subsidiaries and 50 percent or 
less owned persons 


When required 
—When any one of the following tests are met: 
Asset tests— 


Registrant's investment in subsidiary or person, or 
registrant's proportionate share of total assets 
(after intercompany eliminations) of subsidiary or 
person exceed 10 percent of registrant's consoli- 
dated assets. 


Sales test— 


Registrant’s proportionate share of total sales or 
revenues (after intercompany eliminations) of the 
subsidiary or person exceeds 10 percent of regis- 
trant’s consolidated sales and revenues. 


Income test— 


Registrant's equity in income before income taxes, 
extraordinary items and cumulative effect of an ac- 
counting change of the subsidiary or person ex- 
ceeds 10 percent of such income of the registrant 
consolidated. 


Information required 


—When the test is met by an individual subsidiary 
or person: 


—Separate audited financial statements as of the 
same dates and for the periods as consolidated 
financial statements. 
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—Undistributed earnings of consolidated subsidi- 
aries, unconsolidated subsidiaries, and 50 per- 
cent or less owned persons accounted for by 
the equity method would be shown separately 
and the amounts restricted as to dividends dis- 
closed. Undistributed earnings amounts would 
be reconciled to total consolidated retained 
earnings. 


—The significance of the aggregate amount of re- 
stricted net assets to consolidated net assets as 
of the end of the most recent fiscal year would 
be disclosed. 


—Footnote disclosure would be supplemented by 
the presentation of condensed financial infor- 
mation as to financial position, changes in finan- 
cial position and results of operations of the par- 
ent company only in a schedule to consolidated 
financial statements (proposed §§ 210.5-—4 and 
12-04). 


—When any one of the following tests are met: 
Asset tests— 


Registrant's investment in subsidiary or person, or 
registrant's proportionate share of total assets 
(after intercompany eliminations) of subsidiary or 
person exceed 10 percent of registrant’s consoli- 
dated assets. 


(Deleted) 


Income test— 


Registrant's equity in income before income taxes, 
extraordinary items and cumulative effect of an ac- 
counting change of the subsidiary or person ex- 
ceeds 10 percent of such income of the registrant 
consolidated. 


—When the test is met on an individual or aggre- 
gate basis, summarized financial information 
would be required in notes to consolidated fi- 
nancial statements (§ 210.4—08(g)). Separate 
financial statements would be required in filings 
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—When the test is met on an aggregate basis by a 
group of unconsolidated subsidiaries or 50 per- 
cent or less owned persons: 


—Summarized financial information as to assets, 
liabilities and results of operations. 


Consolidated subsidiaries engage in diverse fi- 
nancial activities 


When required 


—Consolidated subsidiary or group of consoli- 
dated subsidiaries meet the significant subsidi- 
ary test and is engaged in the business of life 
insurance, fire and casualty insurance, banking, 
savings and loan, securities brokerage or fi- 
nance. 


—Investment in all nonsignificant financial-type 
consolidated subsidiaries not included above 
exceeds 10 percent of registrant's total assets. 


—Notwithstanding above, no additional informa- 
tion required if any one of the following condi- 
tions are met: 


—Consolidated subsidiary or group does not meet 
the significant subsidiary test. 


—Consolidated subsidiary’s or group’s assets, 
revenues, and pre-tax income each exceed 90 
percent of consolidated amounts. 


—Ninety percent of consolidated subsidiary’s or 
group’s revenues are derived from registrant 
and its other subsidiaries. 


Information required 


—Separate audited financial statements of the 
subsidiary or subsidiaries as of the same dates 
and for the same periods as the consolidated fi- 
nancial statements. 
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only when an individual subsidiary or person 
meets the tests based on a 20 percent reporting 
threshold (§210.3-09). 


—To improve consistency in reporting, standard 
content requirements for summarized financial 
information would also be established 
(§ 210.1-02(w)). 


—Consolidated subsidiary or group of consoli- 
dated subsidiaries meet the significant subsidi- 
ary test and is engaged in the business of life 
insurance, fire and casualty insurance, banking, 
savings and loan, securities brokerage or fi- 
nance. 


(Deleted) 


—Notwithstanding above, no additional informa- 
tion required if any one of the following condi- 
tions are met: 


—Consolidated subsidiary or group does not meet 
the significant subsidiary test. 


—Consolidated subsidiary’s or group's assets and 
pretax income each exceed 90 percent of con- 
solidated amounts. 


—Ninety percent of consolidated subsidiary’s or 
group’s revenues are derived from registrant 
and is other subsidiaries. 


—Consolidated subsidiary is not “primarily en- 
gaged in one of the designated businesses 
(would codify an administrative practice). 


—The registrant and each of its consolidated sub- 
sidiaries are primarily engaged in the same 
business (would codify an administrative prac- 
tice). 


—Separate financial statements of consolidated 
subsidiaries would no longer be required. Dis- 
closure would be provided of condensed finan- 
cial information as to financial position, changes 
in financial position and results of operations of 
the consolidated subsidiary in a schedule (pre- 
scribed by § 210.12-—30) to the consolidated fi- 
nancial statements. Footnote disclosure would 
not be required. 
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Affiliates whose securities are pledged as collat- 
eral 


When required 


—Securities of an affiliated company constitute a 
substantial portion of the collateral for any class 
of securities being registered. 


—An affiliate’s securities are deemed to constitute 
a substantial portion of collateral if the greater 
of aggregate principal amount, par value, book 
value as carried by the registrant, or market 
value of such securities equals 20 percent or 
more of the secured class of securities. 


Information required 


—Audited separate financial statements as of the 
same dates and for the same periods as the 
consolidated financial statements of the regis- 
trant. 


Regulatory Flexibility Certification 


Section 603(a) of the Administrative Procedure 
Act, as amended by the Regulatory Flexibility Act 
(‘Flexibility Act”), generally requires the Commis- 
sion to undertake a regulatory flexibility analysis of 
all proposed rules, or proposed rule amendments, 
to determine the impact of such rulemaking on 
small entities as defined under the Flexibility Act. 
Section 605(b) of the Flexibility Act, however, spe- 
cifically exempts from this requirement any pro- 
posed rule, or proposed rule amendment, which, if 
adopted, would not “have a significant economic 
impact on a substantial number of small entities.” 
The Commission believes that the proposed 
amendments announced in this release would not 
impose an additional regulatory burden on entities 
subject to the rules. Accordingly, the Chairman of 
the Commission has certified that the proposed 
amendments, if adopted, would not have a signifi- 
cant impact on a substantial number of small enti- 
ties. 


TEXT OF PROPOSED RULES 


Part 210 of Title 17 CFR Chapter II is proposed to 
be amended as follows: 


PART 210—FORM AND CONTENT OF AND RE- 
QUIREMENTS FOR FINANCIAL STATE- 
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—No changes proposed to existing rules. 


—No changes proposed to existing rules. 


MENTS, SECURITIES ACT OF 1933, SECURI- 
TIES EXCHANGE ACT OF 1934, PUBLIC 
UTILITY HOLDING COMPANY ACT OF 1935, 
INVESTMENT COMPANY ACT OF 1940, AND 
ENERGY POLICY AND CONSERVATION ACT 
OF 1975 


1. By removing paragraph (f) of §210.1-02, 
redesignating paragraphs (g) through (w) as para- 
graphs (f) through (v); amending redesignated 
paragraph (u) and adding new paragraph (w) as 
follows: 


§210.1-02 Definitions of terms used in Regulation 
S-X. 


(u) Significant subsidiary. The term “significant 
subsidiary” means a subsidiary, including its sub- 
sidiaries, which meets any of the following condi- 
tions: 


(1) The registrant's and its other subsidiaries’ in- 
vestments in and advances to the subsidiary ex- 
ceed 10 percent of the total assets of the regis- 
trant and its subsidiaries consolidated as of the 
end of the most recently completed fiscal year 
(where a company has been or is proposed to be 
acquired in a business combination accounted for 
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as a pooling of interests, this condition is also met 
when the number of common shares exchanged 
by the registrant exceeds 10 percent of its total 
common shares outstanding); 


(2) The registrant's and its other subsidiaries’ pro- 
portionate share of the total assets (after inter- 
company eliminations) of the subsidiary exceeds 
10 percent of the total assets of the registrant and 
its subsidiaries consolidated as of the end of the 
most recently completed fiscal year; or 


(3) The registrant's and its other subsidiaries’ eq- 
uity in the income before income taxes, extraordi- 
nary items and cumulative effect of a change in 
accounting principle of the subsidiary exceeds 10 
percent of such income of the registrant and its 
subsidiaries consolidated for the most recently 
completed fiscal year. 


Computational note: For the purposes of 
making the prescribed income test the 
following guidance should be applied: 


1. When a loss has been incurred by ei- 
ther the parent and its subsidiaries con- 
solidated or the tested subsidiary, but 
not both, the equity in the income or 
loss of the tested subsidiary should be 
excluded from the income of the regis- 
trant and its subsidiaries consolidated 
for purposes of the computation. 


2. If income of the registrant and its sub- 
sidiaries consolidated for the most re- 
cent fiscal year is at least 10 percent 
lower than the average of the income 
for the last five fiscal years, such aver- 
age income should be substituted for 
purposes of the computation. Any loss 
years should be omitted for purposes of 
computing average income. 


* s 


(w) Summarized financial information. (1) With the 
exception of §210.10-01, “summarized financial 
information” referred to in this regulation shall 
mean the presentation of summarized information 
as to the assets, liabilities and results of opera- 
tions of the equity for which the information is re- 
quired. When required, the summarized financial 
information shall be provided as of the same dates 
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and for the same periods for which audited consol- 
idated financial statements are required (unless 
otherwise specified by this regulation) and shall in- 
clude the following disclosures: 


(i) Current assets, noncurrent assets, current lia- 
bilities, noncurrent liabilities, and, when applica- 
ble, redeemable stock (see §210.5-02.28) (for 
specialized industries in which classified balance 
sheets are normally not presented, information 
shall be provided as to the nature and amount of 
the major components of assets and liabilities); 


(ii) Net sales or gross revenues, gross profit (or 
alternatively, costs and expenses applicable to net 
sales or gross revenues), income or loss before 
extraordinary items and cumulative effect of a 
change in accounting principle, and net income or 
loss (for specialized industries, other information 
may be substituted for sales and related costs and 
expenses if necessary for a more meaningful pre- 
sentation); and 


(iii) Footnote disclosure necessary to make the in- 
formation presented not misleading. Footnote dis- 
closure shall, at a minimum, include a schedule of 
maturities of long-term obligations for each of the 
next five years as well as disclosure of any materi- 
al contingencies. 


(2) Summarized financial information referred to in 
and required by §210.10-—01(b) for interim periods 
shall include the information required by para- 
graphs (w)(1)(ii) and (iii) of this section applicable 
to summarized results of operations. 


2. By removing §§210.3-03, 210.3-04 and 
210.3-05. 


3. By revising §210.3-09 to read as follows: 


§210.3-09 Financial statements of subsidiaries 
not consolidated and 50 percent or less owned 
persons. 


(a) If any of the conditions set forth below are met 
in relation to a majority-owned subsidiary not con- 
solidated by the registrant or a subsidiary of the 
registrant, separate financial statements of such 
subsidiary shall be filed. Similarly, if any of the 
conditions set forth below are met in relation to a 
50 percent or less owned person for which the in- 
vestment is accounted for by the equity method ei- 
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ther by the registrant or a subsidiary of the regis- 
trant, separate financial statements of such 50 
percent or less owned person shall be filed. The 
conditions referred to above, to base the determi- 
nation of whether separate financial statements 
are required, are as follows: 


(1) The registrant’s and its other subsidiaries’ in- 
vestments in and advances to the subsidiary or 50 
percent or less owned person exceed 20 percent 
of the total assets as shown in the consolidated 
balance sheet as of the end of the most recently 
completed fiscal year; 


(2) The registrant's and its other subsidiaries’ pro- 
portionate share of the total assets (after inter- 
company eliminations) of the subsidiary or 50 per- 
cent or less owned person exceeds 20 percent of 
total assets as shown in the consolidated balance 
sheet as of the end of the most recently completed 
fiscal year; or 


(3) The registrant’s and its other subsidiaries’ eq- 
uity in income before taxes, extraordinary items 
and cumulative effect of a change in accounting 
principle of the subsidiary or 50 percent or less 
owned person exceeds 20 percent of such income 
as shown in the consolidated statement of income 
for the most recently completed fiscal year. For 
purposes of computing the above income test see 
computational note in §210.1-02(u). 


(b) Insofar as practicable, the separate financial 
statements required by this section shall be as of 
the same dates and for the same periods as the 
audited consolidated financial statements required 
by §§210.3-01 and 3-02. For purposes of filing 
on Form 10-K, if the fiscal year of any majority- 
owned subsidiary not consolidated or any 50 per- 
cent or less owned person ends within 90 days be- 
fore the date of filing, or after the date of filing, the 
required financial statements may be filed as an 
amendment to the report within 90 days after the 
end of such subsidiary’s or person’s fiscal year. 


(c) Notwithstanding the requirements for separate 
financial statements in paragraph (a) above, 
where financial statements of two or more 
majority-owned subsidiaries not consolidated are 
required, combined or consolidated statements of 
such subsidiaries may be filed subject to principles 
of inclusion and exclusion which clearly exhibit the 
financial position, changes in financial position 
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and results of operations of the combined or con- 
solidated group. Similarly, where financial state- 
ments of two or more 50 percent or less owned 
persons are required, combined or consolidated 
statements of such persons may be filed subject to 
the same principles of inclusion or exclusion 
referred to above. 


4. By removing paragraph (e) of §210.3A-02, and 
removing §§210.3A-03, 210.3A-05 and 
210.3A-07. 


5. By redesignating § §210.3A-04, 210.3A-06 and 
210.3A-08 as §§210.3A-03, 210.3A-04 and 
210.3A-05, respectively. 


6. By revising paragraph (e) of §210.4-08, 
redesignating paragraphs (g) through (k) as para- 
graphs (i) through (m), and adding new para- 
graphs (g) and (h) as follows: 


§210.4-08 General notes to financial state- 
ments. 


(e) Restrictions which limit the payment of divi- 
dends by the registrant. 


(1) Describe the most significant restrictions, other 
than as reported under paragraph (d) of this sec- 
tion, on the payment of dividends by the registrant, 
indicating their sources, their pertinent provisions, 
and the amount of retained earnings or net income 
restricted or free of restrictions. 


(2) Disclose the amount of consolidated retained 
earnings which represents undistributed earnings 
of 50 percent or less owned persons accounted for 
by the equity method. 


(3) Where restrictions exist on the transfer of 
funds from subsidiaries to the registrant which 
would result in the conditions for filing Schedule III 
under §210.5-04 to be met the following disclo- 
sure shall be provided: 


(i) Describe the restrictions on the ability of both 
consolidated and unconsolidated subsidiaries to 
transfer funds to the registrant in the form of cash 
dividends, !oans or advances indicating the 
sources of the restrictions (i.e., borrowing arrange- 
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ments, regulatory restraint, etc.), their pertinent 
provisions, and the significance of the aggregate 
amount restricted relative to total consolidated net 
assets as of the end of the most recently com- 
pleted fiscal year. 


(ii) In addition to the disclosure of undistributed 
earnings of 50 percent or less owned persons re- 
quired by (2) above, disclose separately the 
undistributed earnings of consolidated subsidiar- 
ies and unconsolidated subsidiaries, respectively, 
as well as the portions of such undistributed earn- 
ings of subsidiaries which are restricted as to the 
payment of cash dividends to the registrant. The 
amounts of undistributed earnings disclosed shall 
be reconciled to total consolidated retained earn- 
ings as of the end of the most recently completed 
fiscal year. 


* 


(g) Summarized financial information. (1) Summa- 
rized information as to assets, liabilities and re- 
sults of operations shall be presented on an indi- 
vidual or group basis in notes to the financial 
statements for all subsidiaries not consolidated 
and for all 50 percent or less owned persons ac- 
counted for by the equity method by the registrant 
or a subsidiary of the registrant if any of the follow- 
ing conditions, applied to the aggregate of both 
subsidiaries not consolidated and 50 percent or 
less owned persons, are met: 


(i) The registrant's and its other subsidi- 
aries’ investments in and advances to 
such subsidiaries and 50 percent or less 
owned persons exceed 10 percent of 
the total assets as shown in consoli- 
dated balance sheet as of the end of the 
most recently completed fiscal year; 


(ii) The registrant’s and its other subsidi- 
aries’ proportionate share of the total 
assets (after inter-company elimina- 
tions) of such subsidiaries and 50 per- 
cent or less owned persons exceeds 10 
percent of the total assets as shown in 
the consolidated balance sheet as of 
the end of the most recently completed 
fiscal year; or 


(iii) The registrant’s and its other subsid- 
iaries’ equity in the income before in- 
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come taxes, extraordinary items and cu- 
mulative effect of a change in 
accounting principle of such subsidiar- 
ies and 50 percent or less owned per- 
sons exceeds 10 percent of such in- 
come as shown in the consolidated 
statement of income for the most re- 
cently completed fiscal year. For pur- 
poses of computing the above income 
test see computational note in 
§210.1-02(u). 


(2) Summarized financial information shall be 
presented insofar as is practicable as of the same 
dates and for the same periods as the audited 
consolidated financial statements provided and 
shall include the disclosures prescribed by 
§210.1-02(w). Summarized information of subsid- 
iaries not consolidated shall not be combined with 
the summarized information of 50 percent or less 
owned persons. If the above conditions are met on 
an aggregate basis by any combination of subsidi- 
aries not consolidated and 50 percent or less 
owned persons, the summarized financial informa- 
tion required by paragraph (g)(1) shall be provided 
for all individually significant and nonsignificant 
subsidiaries and persons. Where it is impractica- 
ble to furnish summarized information for all sub- 
sidiaries and persons otherwise required informa- 
tion may be omitted for one or more entities 
provided that the omitted entities, when aggre- 
gated, do not meet any of the tests set forth in par- 
agraphs (g)(1)(i), (ii) or (iii) above applied using a 
5 percent threshold. 


(h) Reconciliation of investment and related equi- 
ty in net assets. Disclosure shall be provided of 
the amount and accounting treatment of any differ- 
ence between the carrying amount of the regis- 
trant’s and its other subsidiaries’ investments and 
their underlying equity in net assets of subsidiaries 
not consolidated and 50 percent or less owned 
persons accounted for by the equity method. 


* * * * * 


7. By revising paragraph (a) of §210.5-04, 
removing Schedule Ill, and adding new Shedules 
Ill and XIV as follows: 


§210.5-04 What schedules are to be filed. 


(a) Except as expressly provided otherwise in the 
applicable form— 
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(1) The schedules specified below in this section 
as Schedules |, VII, XI, XIl and XIII shall be filed 
as of the date of the most recent audited balance 
sheet for each person or group. 


(2) Other schedules specified below in this section 
as Schedules Il, IV, V, VI, Vill, IX and X shall be 
filed for each period for which an audited income 
statement is required to be filed for each person or 
group. 


(3) Schedules Ill and XIV shall be filed as of the 
dates and for the periods specified in the respec- 
tive schedules. 


Schedule Ill Condensed financial information of 
registrant. The schedule prescribed by §210.12 
-04 shall be filed when (1) the restricted net 
assets of subsidiaries and (2) equity in the 
undistributed earnings of 50 percent or less owned 
persons accounted for by the equity method, to- 
gether, exceed 25 percent of consolidated net 
assets as of the end of the most recently com- 
pleted fiscal year. For purposes of the above test, 
restricted net assets of subsidiaries shall mean 


that amount of the registrant’s proportionate share 
of net assets of subsidiaries (after intercompany 
eliminations) which as of the end of the most re- 
cent fiscal year may not be loaned or advanced to 
the registrant by subsidiaries without the consent 
of any third party (i.e., lender, regulatory agency, 
etc.). 


* 


Schedule XIV—Condensed financial information 
of consolidated subsidiaries engaged in financial- 
type businesses. Subject to the provisions for 
omission set forth in this paragraph, the schedule 
prescribed by §210.12-30 shall be filed for each 
consolidated subsidiary or group of consolidated 
subsidiaries engaged in the business of life insur- 
ance, fire and casualty insurance, banking, sav- 
ings and loan, securities brokerage, or finance (for 
classification purposes the “finance” group shall 
include subsidiaries in the business of providing 
financing services, including lease financing; how- 
ever, subsidiaries with only nonfinancing leases 
are excluded as well as those subsidiaries which 
are primarily engaged in one of the other industry 
groups identified). This schedule may be omitted 
if: 
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(1) The consolidated subsidiary is not “primarily” 
engaged in one of the above listed businesses (for 
purposes of this determination, a subsidiary is 
deemed to be primarily engaged in one of the 
above listed businesses if more than 50 percent of 
its revenues is derived from such designated busi- 
ness); 


(2) The consolidated subsidiary or group of con- 
solidated subsidiaries in the designated business 
does not meet the tests of a significant subsidiary 
(see §210.1-—02(u)); 


(3) The registrant and each of its consolidated 
subsidiaries are primarily engaged in the same 
business; 


(4) The registrant's and its other subsidiaries’ pro- 
portionate share of total assets and income before 
income taxes, extraordinary items and cumulative 
effect of a change in accounting principle (after 
intercompany eliminations) of the consolidated 
subsidiary or group of consolidated subsidiaries in 
the designated business exceed 90 percent of the 
corresponding amounts reflected in the consoli- 
dated financial statements for the most recently 
completed fiscal year. If the proportionate share of 
income (or loss) of the subsidiary or group of sub- 
sidiaries and the corresponding consolidated 
amount are not both income or loss, the schedule 
may not be omitted. Also, if the average income 
(or loss) amount on a consolidated basis for the 
last five fiscal years is less than such amount for 
the most recent fiscal year then the average in- 
come or loss may be used for purposes of the 
above computation; or 


(5) In excess of 90 percent of the sales and reve- 
nues of the consolidated subsidiary or group of 
consolidated subsidiaries in the designated busi- 
ness is derived from the registrant and its other 
subsidiaries. 


8. By removing §210.12-04 and adding a new 
§210.12-04 as follows: 


§210.12-04 Condensed financial information of 
registrant. 





1 Provide condensed financial information as to fi- 
nancial positon, changes in financial position and 
results of operations of the registrant as of the 
same dates and for the same periods for which 
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9. By adding §210.12-30 as follows: 


§210.12-30 Condensed financial information of 
consolidated subsidiaries engaged 
in financial-type businesses. 


AUTHORITY 


(Sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 77f, 
77g, 77h, 77j, 77s] of the Securities Act of 1933; 
Sections 12, 13, 15(d) and 23(a) [15 U.S.C. 781, 
78m, 780(d), 78w] of the Securities Exchange Act 


FOOTNOTE, Continued 


audited consolidated financial statements are re- 
quired. The financial information required need not 
be presented in greater detail than is required for 
condensed statements by §210.10-01(a)(2), (3) 
and (4). Detailed footnote disclosure which would 
normally be included with complete financial state- 
ments may be omitted with the exception of disclo- 
sures regarding material contingencies, long term 
obligations and quarantees. Descriptions of signif- 
icant provisions of long term obligations and guar- 
antees of the registrant shall be provided along 
with a five-year schedule of maturities. If the mate- 
rial contingencies, long term obligations and guar- 
antees of the registrant have been separately dis- 
closed in the consolidated statements, they need 
not be repeated in this schedule. 


2 Disclose separately the amounts of cash divi- 
dends paid to the registrant for each of the last 
three fiscal years by consolidated subsidiaries, 
unconsolidated subsidiaries and 50 percent or 
less owned persons accounted for by the equity 
method, respectively. 


1 Provide condensed financial information as to fi- 
nancial position, changes in financial position and 
results of operations as of the same dates and for 
the same periods for which audited consolidated 
financial statements are required. The financial in- 
formation required need not be presented in great- 
er detail than is required for condensed state- 
ments by §210.10-01(a)(2), (3) and (4). Detailed 
footnote disclosure which would normally be in- 
cluded with complete financial statements may be 
omitted. If the disclosures required by this sched- 
ule are included in the footnotes to the audited 
consolidated financial statements, such disclo- 
sures need not be repeated in this schedule. 
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of 1934; Sections 5(b), 14 and 20(a) [15 U.S.C. 
79e, 79n, 79t] of the Public Utility Holding Compa- 
ny Act of 1935; Sections 8, 30, 31(c) and 38(a) [15 
U.S.C. 80a-8, 80a-29, 80a-30(c), 80a-37(a) of the 
Investment Company Act of 1940.) 


The Commission is mindful of the cost to regis- 
trants and others of its proposals and recognizes 
its responsibilities to weigh with care the costs and 
benefits which result from its rules. Accordingly, 
the Commission specifically invites comments on 
the costs to registrants and others of the adoption 
of the proposals published herein. 


Pursuant to Section 23(a)(2) of the Securities Ex- 
change Act of 1934, the Commission specifically 
invites comments as to the competitive impact of 
these proposals, if adopted. 


These amendments are proposed to be effective 
for filings made after December 15, 1981, with the 
provision that registrants may, at their option, 
apply the amended rules upon adoption. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6317/May 11, 1981 
In the Matter of 


FRAZEE, THOMAS AND TATE 
5100 Poplar Avenue, Suite 420 
Memphis, Tennessee 38137 


(18-71) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 3(a)(2) OF THE SECURI- 
TIES ACT OF 1933 FOR AN ORDER ExX- 
EMPTING FROM THE PROVISIONS OF 
SECTION 5 OF THE ACT INTERESTS OR PAR- 
TICIPATIONS ISSUED IN CONNECTION WITH 
THE FRAZEE, THOMAS AND TATE RETIRE- 
MENT PLAN. 
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NOTICE IS HEREBY GIVEN that the accounting 
firm of Frazee, Thomas and Tate (‘“‘Applicant” or 
“Firm’), a Tennessee partnership, has by letter 
dated February 12, 1980 and supplemented by let- 
ters dated March 10, 1980 and January 19, 1981, 
applied for an exemption from the registration re- 
quirements of the Securities Act of 1933 (‘Act’) 
for any participations or interests issued in con- 
nection with its Retirement Plan (‘‘Plan’”) for quali- 
fying partners and employees. All interested per- 
sons are referred to the application, which is on 
file with the Commission, for the facts and repre- 
sentations contained therein, which are summa- 
rized below. 


|. INTRODUCTION 


The Plan covers all of Applicant’s qualifying part- 
ners and employees, of whom there were 6 and 12 
respectively as of December 1, 1979. The Plan 
provides that all partners and employees of the 
Firm who have attained age 25 and completed 
three years of Credited Service (as defined in the 
Plan), are entitled to become participants in the 
Plan. Each partner or employee becomes a Plan 
“participant” on the first day of the month, after 
January 1, 1979, following his or her satisfaction 
of the eligibility requirements. 


The Plan is an employee pension benefit plan, 
which covers persons (in this case partners) who 
are “employees” within the meaning of Section 
401(c)(1) of the Internal Revenue Code of 1954, 
as amended (‘Code’). The Plan is a prototype 
employee pension benefit plan qualified under 
Section 401 of the Code, but the exemption pro- 
vided by Section 3(a)(2) is inapplicable to interests 
in the Plan, absent an order of the Commission. 


In relevant part, Section 3(a)(2) provides that the 
Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit- 
sharing plan which covers employees, some or all 
of whom are employees within the meaning of 
Section 401(c)(1) of the Code, if and to the extent 
that the Commission determines this to be neces- 
sary or appropriate in the public interest and con- 
sistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions 
of the Act. 
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Il. DESCRIPTION AND ADMINISTRATION OF 
THE PLAN 


The Plan became effective on January 1, 1979. 
Applicant states that the Internal Revenue Service 
(“IRS”) has issued a ruling to the effect that the 
prototype plan is a qualified one under Section 
401(a) of the Code. Applicant further states that 
an application is in process with the Internal Reve- 
nue Service for approval of the individual Plan. 
The individual Plan is an employee pension bene- 
fit plan subject to the full fiduciary, reporting and 
disclosure requirements of the Employee Retire- 
ment Income Security Act of 1974 (“ERISA”). 


The Plan permits participants to make voluntary 
contributions by payroll deduction in an amount 
which may not exceed 10% of total eligible com- 
pensation under the Plan or the annual addition 
limit imposed by ERISA. For each Plan year, the 
Firm contributes to the trust fund an amount as de- 
termined annually by formula to provide a retire- 
ment benefit of 30% of annual compensation. 
However, no participant’s contribution to the Plan 
may exceed $7,500 annually and all amounts con- 
tributed to the trust are fully vested immediately. 


The Plan is administered by an Administrative 
Committee and an Investment Committee each 
consisting of the same four partners. All contribu- 
tions are held by a trustee and invested in accord- 
ance with a funding policy and method established 
by the Administrative Committee or by one or 
more investment managers appointed by the In- 
vestment Committee; at present, the investment 
manager is Lincoln National Life Insurance Com- 
pany, Inc. The Firm may at any time amend the 
Plan, provided that no amendment may divest a 
participant or beneficiary of a vested interest 
under the Plan. Also, the Firm may terminate the 
Plan at any time provided the Administrative 
Committee is required to disburse to each partici- 
pant and beneficiary the value of his or her inter- 
est in the trust. 


Applicant contends that were the Firm a corpora- 
tion, rather than a partnership, interests or partici- 
pations issued in connection with the Plan would 
be exempt from registration under Section 3(a)(2) 
of the Act, because no person who would be an 
“employee” within the meaning of Section 401 
(c)(1) of the Code would participate in the Plan. 
Applicant argues that the mere fact that it con- 
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ducts its business as a partnership rather than a 
corporation should not result in a requirement that 
interests in the Plan be registered under the Act. 


Applicant also states that it is engaged in fur- 
nishing accounting services which involve finan- 
cially sophisticated and complex matters, exer- 
cises administrative control over the Plan, and 
believes that it is able to represent adequately its 
own interest and those of its partners and employ- 
ees without the protection of the registration re- 
quirements of the Act. Applicant believes that the 
rigorous disclosure requirements of ERISA and 
the fiduciary standards and duties imposed there- 
under are adequate to provide full protection to 
Plan participants. 


Finally Applicant argues that the characteristics of 
the Plan are essentially typical of those main- 
tained by many single corporate employers and 
that the legislative history of the relevant language 
in Section 3(a)(2) of the Act does not suggest any 
intent on the part of Congress that interests issued 
in connection with single employer Keogh plans 
necessarily should be registered under the Act. 
Applicant states that even though the Plan as 
adopted is a qualified prototype, it was adopted 
principally to save time and expenses of qualifying 
a separate plan of its own. Also, Applicant states 
that the Plan, as adopted, has a benefit formula 
which is designated by the Firm. 


For all of the foregoing reasons, Applicant be- 
lieves that the Commission should issue an order 
finding that an exemption from the provisions of 
Section 5 of the Act for interests or participations 
issued in connection with the Plan is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that all interested 
persons may, not later than June 5, 1981, at 5:30 
P.M., submit to the Commission a request for a 
hearing on the matter, accompanied by a state- 
ment of the nature of his or her interest, the rea- 
sons for such interest, and the issues, if any, of 
fact or law proposed to be controverted, or he or 
she may request to be notified if the Commission 
shall order a hearing thereon. Any such communi- 
cation should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C., 
20549. A copy of such request shall be served 


1020/SEC DOCKET 


personally or by mail upon Applicant at the ad- 
dress stated above. Proof of service (by affidavit 
or, in the case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. 
An order disposing of the matter will be issued as 
of course following June 5, 1981, unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive notice of further 
developments in this matter, including the date of 
the hearing (if ordered) and any other postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17779/May 8, 1981 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
Eleven Wall Street 
New York, New York 10005 


(SR-NYSE-81-12) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’), notice is hereby given that on May 5, 1981, 
the New York Stock Exchange, Inc. (“NYSE”) filed 
with the Commission copies of a proposed rule 
change which would amend paragraph 40 of the 
NYSE’s Rule 103A, the “sunset” provision, to ex- 
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tend the rule’s effectiveness from May 15, 1981 to 
August 15, 1981.' Rule 103A provides for the 
evaluation of specialist performance and estab- 
lishes a non-disciplinary procedure for the 
reallocation of stocks due to substandard special- 
ist performance. The NYSE previously filed with 
the Commission a proposal (SR-NYSE-81-11) to 
delete the ‘‘sunset”’ provision of Rule 103A in 
order to make the rule permanent.* This proposal 
is now under consideration by the Commission. 


Interested persons are invited to submit written 
data, views and arguments concerning the sub- 
mission within 21 days from the date of this publi- 
cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, DC 20549. Reference should be 
made to File No. SR-NYSE-81-12. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges and in 
particular, the requirements of Section 6, and the 
rules and regulations thereunder. 





1 Rule 103A was approved by the Commission as 
a two-year pilot program, terminating on May 15, 
1981. Securities Exchange Act Release No. 15827 
(May 15, 1979), 44 FR 100 (May 22, 1979). 


2 Notice of publication of this filing was given by a 
Commission release (Securities Exchange Act Re- 
lease No. 17750, April 23, 1981) and by publica- 
tion in the Federal Register (46 FR 24351, April 
30, 1981). 
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The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof, in that the two-year pilot program under 
Rule 103A expires on May 15, 1981, unless ex- 
tended. The Commission believes that it is appro- 
priate to continue the program on a pilot basis 
while it considers the NYSE’s proposal (SR- 
NYSE-81-11) to make Rule 103A permanent. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17780/May 8, 1981 


PROPOSED AMENDMENTS TO PROXY RULES 
AND PROVISIONS RELATING TO SHAREHOLD- 
ER COMMUNICATIONS GENERALLY 


ACTION: Extension of time for comment. 


SUMMARY: The Securities and Exchange Com- 
mission announced today that it has extended the 
date by which comments must be submitted on the 
release entitled “Proposed Amendments to Proxy 
Rules and Provisions Relating to Shareholder 
Communications Generally,” which was issued on 
February 5, 1981. Originally, the comment period 
for this release was scheduled to end on May 15, 
1981. The Commission has received requests that 
the comment period be extended and believes that 
an extension will be beneficial because it will re- 
sult in the receipt of additional useful comments. 


DATE: Comments must be received on or before 
September 1, 1981. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7—-871. All com- 
ments received will be available for public inspec- 
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tion and copying in the Commission’s Public Ref- 
erence Room, 1100 L. Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Ste- 
phen W. Hamilton (202) 272-2589, Division of Cor- 
poration Finance, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: In Release 
No. 34-17517 [46 FR 12011], issued on February 
5, 1981, the Commission requested comments on 
proposed amendments to certain proxy rules and 
provisions relating to shareholder communications 
generally. In order to receive the benefit of the 
comments of the greatest number of interested 
persons, and in view of the requests received by 
the Commission for additional time in which to 
comment, the Commission has extended the com- 
ment period for the release by 109 days, until Sep- 
tember 1, 1981. In this regard, the attention of in- 
terested parties is directed to the Commission’s 
“Rules of Practice” (17 CFR 201.27, 201.28) and 
“Informal and Other Procedures” (17 CFR 202.6), 
which provide that the Commission may, in its dis- 
cretion, accept and include in the public record 
written comments filed with the Commission after 
the closing date. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17781/May 8, 1981 


In the Matter of Applications of the 
BOSTON STOCK EXCHANGE, INC. 
For Unlisted Training Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 
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The Boston Stock Exchange (““BSE’”’) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


American Israeli Paper Mills Ltd. 
Ordinary Shares 1 Israeli Pound Par 
Value (File No. 7-5902) 


NLT Corporation (Tennessee) 
Common Stock, $5 Par Value (File 
No. 7-5903) 


The Commission finds that approval of the BSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the BSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the BSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the BSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


' Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 23011(April 
22, 1981). The Commission has received no com- 
ments with respect to these applications. 
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ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Boston Stock 
Exchange in the above named securities are here- 
by approved. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17782/May 8, 1981 


In the Matter of Applications of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another na- 
tional securities exchange:' 


Ashland Oil Incorporated 
$3.96 Cumulative Convertible Pre- 
ferred, 1981 Series (File No. 7-5899) 


Freeport-McMoRan Incorporated 
Common Stock, $1 Par Value (File 
No. 7-5900) 


Wainoco Oil Corporation 
Common Stock, No Par Value (File 
No. 7-5901) 





1 Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 23011 (April 
22, 1981). The Commission has received no com- 
ments with respect to these applications. 
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The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the MSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3--1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the MSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17783/May 8, 1981 


An order has been issued granting the application 
of WARD FOODS OVERSEAS CAPITAL CORPO- 
RATION N.V. to withdraw its 5 %4% Subordinated 
Guaranteed Debentures (due 1988) from listing 
and registration on the New York Stock Exchange, 
Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17784/May 8, 1981 


An order has been issued granting the application 
of SYSTEMS ENGINEERING LABORATORIES, 
INCORPORATED to withdraw its 12%% Subordi- 
nated Debentures (due 1993) from listing and reg- 
istration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17785/May 8, 1981 


An order has been issued granting the application 
of ANTHONY INDUSTRIES, INC. to withdraw its 
common stock ($1 par value) from listing and reg- 
istration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17786/May 8, 1981 


In the Matter of 

AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 

New York, New York 10006 


(SR-Amex-81-5) 
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ORDER APPROVING PROPOSED RULE 
CHANGE 


On April 7, 1981, the American Stock Exchange, 
Inc. (“Amex”) filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 
19b-4 thereunder, copies of a proposed rule 
change which amends its rules to provide for the 
implementation and operation of the Opening Au- 
tomated Report Service (“OARS”), and electronic 
system to store and automatically report execu- 
tions of market orders for equity securities re- 
ceived before the opening of trading. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
17710, April 13, 1981), and by publication in the 
Federal Register (46 FR 22519, April 17, 1981). 
No comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of the notice of filing 
thereof, in that the system proposed by the Amex 
is identical to one proposed and implemented by 
the New York Exchange, Inc. (‘NYSE’) which pre- 
viously was published for public comment for the 
requisite number of days.' No comments were re- 
ceived with respect to that filing. 





' Notice of the NYSE proposed rule change to- 
gether with the terms of substance of the pro- 
posed rule change was given by publication of a 
Commission Release (Securities Exchange Act 
Release No. 34-17014, July 20, 1980) and by 
publication in the Federal Register (45 FR 51326, 
August 1, 1980). Notice of the order approving the 
NYSE rule change was given by a Commission 
Release (Securities Exchange Act Release No. 
17132, September 8, 1980). 
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IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17787/May 8, 1981 


In Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-81-2) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On February 18, 1981, the Chicago Board Options 
Exchange, Incorporated filed with the Commis- 
sion, pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (“Act”) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change to amend certain rules relating to its 
GNMA options program, including the supervision 
and testing of sales personnel, separate account 
approval and the surveillance of corporate affili- 
ates of GNMA options market makers. 


Notice of the proposed rule change together with 
the terms of substance was given by publication of 
a Commission release (Securities Exchange Act 
Release No. 17646, March 20, 1981) and by publi- 
cation in the Federal Register (46 FR 19125, 
March 27, 1981). Comments were solicited on the 
proposed rule change but none were received. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
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plicable to national securities exchange, and in 
particular, the requirements of Section 6 of the Act 
and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17788/May 8, 1981 


In the Matter of 


PHILADELPHIA DEPOSITORY TRUST 
COMPANY (‘‘PDTC’”’) 

17th Street and Stock Exchange Place 

Philadelphia, PA 19103 


(SR-PDTC-81-1) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On March 16, 1981, the Philadelphia Depository 
Trust Company filed with the Commission, pursu- 
ant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and 
Rule 19b-4 thereunder, copies of a proposed rule 
change that would establish a $15.00 fee for pro- 
viding to issuers a securities position listing re- 
quested under Rule 17Ad-8. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
34-17668, March 30, 1981) and by publication in 
the Federal Register (46FR20356, April 3, 1981). 
No written comments were received by the Com- 
mission. 
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The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to clearing agencies and, in particular, the 
requirements of Section 17A and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above mentioned 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17789/May 8, 1981 


In the Matter of 


STOCK CLEARING CORPORATION OF 
PHILADELPHIA (‘““SCCP’’) 

17th Street and Stock Exchange Place 

Philadelphia, PA 19103 


(SR-SCCP-81-1) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On March 16, 1981, the Stock Clearing Corpora- 
tion of Philadelphia filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’’) arid Rule 19b-4 thereunder, copies of a pro- 
posed rule change that would establish a $15.00 
fee for providing to issuers a securities position 
listing requested under Rule 17Ad-8. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
34-17669, March 30, 1981) and by publication in 
the Federal Register (46FR20357, April 3, 1981). 
No written comments were received by the Com- 
mission. 
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The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to clearing agencies and, in particular, the 
requirements of Section 17A and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above mentioned 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17790/May 11, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6316/May 11, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17791/May 11, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE NATIONAL 
ASSOCIATION OF SECURITIES DEALERS, INC. 


File No. SR-NASD-81-6 


The National Association of Securities Dealers, 
Inc. (the NASD”) submitted on April 27, 1981, a 
proposed rule change under Rule 19b-4 to pro- 
vide for an extension of testing time from two 
hours to two hours and fifteen minutes for the 
Series 6—Investment Company Products/Variable 
Contracts Representative Examination and the 
Series 22—Direct Participation Programs Repre- 
sentative Examination. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
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change Act of 1934 (the ‘“Act’’). At any time within 
sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
May 11, 1981. In order to assist the Commission 
in determining whether to abrogate the proposed 
rule change, interested persons are invited to sub- 
mit written data, views, and arguments concerning 
the submission within 21 days from the date of 
publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commis- 
sion, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NASD 
-81-6. 


Copies of the submission, all subsequent amend- 
ments, and alli written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17792/May 11, 1981 


In the Matter of 
JAMES F. NOVAK, et al. 


The Securities and Exchange Commission (Com- 
mission) has ordered public administrative pro- 
ceedings under the Securities Exchange Act of 
1934 (Exchange Act) against James F. Novak 
(Novak) and Merrill Lynch, Pierce, Fenner & 
Smith, Inc. (Merrill). Novak is a registered repre- 
sentative employed by Merrill, a registered broker- 
dealer, in one of its Chicago, Illinois offices. 


The Order for Proceedings alleges that Novak will- 
fully violated the anti-fraud provisions of the Secu- 
rities Act of 1933 (Securities Act) and of the Ex- 
change Act in connection with the solicitation and 
purchase of Harnischfeger Corporation 
(Harnischfeger) common stock during the penden- 
cy of a tender offer. 


The Order further alleges that Novak willfully aided 
and abetted violations of the record keeping provi- 
sions of the Exchange Act. 


The Order also alleges that Novak during the peri- 
od from on or about October 8, 1979, to on or 
about November 5, 1979, induced public custom- 
ers to purchase Harnischfeger common stock by 
making false and misleading statements of materi- 
al facts and omitting to state material facts con- 
cerning a tender offer for such securities, and 
mispresented or failed to disclose to such custom- 
ers the actual risks involved in a purchase trans- 
action of Harnischfeger common stock. 


The Order further alleges that during the period 
from on or about October 8, 1979, to on or about 
November 5, 1979, Merrill failed to reasonably su- 
pervise Novak with a view toward preventing 
Novak’s violations of the securities laws. 


Merrill has submitted an Offer of Settlement which 
has been accepted by the Commission (See Ex- 
change Act Release No. 34-_ ). 


A hearing will be scheduled to determine whether 
the allegations against Novak are true, and if so, 
to decide what, if any, remedial sanctions would 
be appropriate. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17793/May 11, 1981 


ADMINISTRATIVE PROCEEDING FILE NO. 
3-6022 


In the Matter of 


MERRILL LYNCH, PIERCE, 
FENNER & SMITH, INC. 


(File No. 8-07221) 


FINDINGS AND ORDER TO COMPLY WITH 
UNDERTAKINGS 


In these administrative proceedings ordered pur- 
suant to the Securities Exchange Act of 1934 (Ex- 
change Act) Merrill Lynch, Pierce, Fenner & Smith, 
Inc. (Merrill) has submitted an Offer of Settlement 
which the Commission has determined to accept.' 
Solely for the purpose of these proceedings and 
without admitting or denying the allegations con- 
tained in the Order for Public Proceedings or the 
findings contained herein, Merrill has consented to 
the findings and sanctions set forth below.? 


On the basis of the Order for Public Proceedings 
and the Offer of Settlement submitted by Merrill, it 
is found that Merrill failed to reasonably supervise 
James F. Novak (Novak), a person subject to its 
supervision during the period from in or about Oc- 
tober 1979 to in or about November 1979 with a 
view toward preventing Novak from violating Sec- 
tion 17(a) of the Securities Act of 1933 and Sec- 
tion 10(b) of the Exchange Act and Rule 10b-5 
thereunder in connection with the purchase and 
sale of the common stock of Harnischfeger Corp. 


'The Order instituting proceedings was issued si- 
multaneously with the Commission’s acceptance 
of its Offer of Settlement. 


2The findings herein are not binding on any other 
respondent named in the proceedings. 
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In view of the foregoing, it is in the public interest 
to require compliance with the undertakings 
specified in Merrill’s Offer of Settlement. Accord- 
ingly, IT IS ORDERED that Merrill comply with the 
following undertakings: 


A. Implement the following procedures: 


1. Merrill will maintain a log which will 
list each tender offer circular and 
amendment received, the date re- 
ceived, a brief description of the na- 
ture of the material and the security 
it relates to, and the analyst to whom 
it is assigned; 


. Merrill will mail (at its own expense if 
such expenses are not reimbursed 
by the proponent of the notice) to all 
required beneficial holders any and 
all extension notices without regard 
to content if there remain six (6) or 
more business days from the date 
such notice is received by Merrill to 
the date or expiration of such notice; 


. In the event less than six (6) days 
exist between receipt and the expira- 
tion of the notice, the content of the 
notice will be sent via inter-office 
wire to all branch offices with ac- 
counts holding the stock in question 
with individual listings of all accounts 
in each branch office with positions 
in the subject stock. The wire will re- 
quire the individual account execu- 
tives for each account to contact his 
clients and communicate the re- 
quired information. It shall be the re- 
sponsibility of each branch manager 
to assure compliance with these pro- 
cedures; and 


. Prior to transmission, all such wires 
will be approved by a designated 
senior analyst and any wires sent by 
the designated senior analyst will be 
reviewed by Merrill’s Reorganization 
Department's supervisor to deter- 
mine that all required information is 
included. 
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B. Deliver an affidavit to the Chicago Regional Of- 
fice, 30 days after the entry of the Order for Pro- 
ceeding, stating therein that it has complied with 
its undertaking that it implement the above- 
described procedures. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17794/May 11, 1981 


Admin. Proc. File No. 3-5919 
In‘the Matter of the Application of 


RONALD G. SORRELL 
925 Bethel Street 
Honolulu, Hawaii 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCI- 
ATION—REVIEW OF DISCIPLINARY PROCEED- 
INGS 


Violation of Rules of Fair Practice 
Sale of Unregistered Securities 


Where registered principal of member firm of reg- 
istered securities association unlawfully sold 
unregistered securities, but other finding of viola- 
tion set aside, held, sanctions imposed by associ- 
ation reduced. 


APPEARANCES: 


Lawrence |. Weisman, for applicant. 
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Andrew McR. Barnes and Mary S. Head, for the 
National Association of Securities Dealers, Inc. 


Ronald G. Sorrell, who was a registered principal 
of E. C. Cochrane & Co., Inc., formerly a member 
firm of the National Association of Securities Deal- 
ers, Inc. (“NASD”), appeals from disciplinary ac- 
tion taken against him by the Association. The 
NASD found that Sorrell unlawfully sold unreg- 
istered securities, and failed to give his firm proper 
notification of private securities transactions which 
were not effected through the firm. It censured 
Sorrell, fined him $6,000, and suspended him for 
one year as a principal, with the added condition 
that he must requalify by examination before he 
can be reinstated in that capacity.' Our findings 
are based on an independent review of the re- 
cord.? 


During 1977, Sorrell was manager of his Califor- 
nia-based firm’s Honolulu branch office. From Au- 
gust through December of that year, he offered 
and sold limited partnership interests in Cherokee 
Coal Company to at least sixteen investors. Cher- 
okee, whose general partner was one Howard 
Gatliff, was formed to acquire and operate coal 
mining leases, and offered investors an attractive 
tax write-off. 


The NASD found that Sorrell unlawfully sold 
unregistered Cherokee securities. Sorrell argues 
that the Cherokee offering was exempt from regis- 
tration under Section 4(2) of the Securities Act and 
Rule 146 thereunder.* He asserts that “this whole 


1The NASD also assessed costs. 


2Citing Collins Securities Corp. v. S.E.C., 562 
F.2d 820 (C.A.D.C., 1977), Sorrell argues that the 
charges against him must be proven by clear and 
convincing evidence. However, Collins has been 
overruled by the Supreme Court in Steadman v. 
S.E.C.,___ U.S. ____ (February 25, 1981). 


3Section 4(2) of the Act exempts from registration 
“transactions by an issuer not involving any public 
Offering.” Rule 146 prescribes a non-exclusive 
method for obtaining the exemption provided by 
Section 4(2). 
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matter of Rule 146 was barely discussed at [the 
NASD hearings].” 


It is well settled that the burden of establishing the 
availability of an exemption from registration rests 
upon those who claim it.4 The burden here rested 
on Sorrell, not the NASD, and Sorrell failed to 
meet his burden. It was his obligation to show that 
the Cherokee offering met the requirements of 
Rule 146. Contrary to Sorrell’s further contention, 
the Chairman of the NASD’s District Committee 
hearing panel did not prevent him from introducing 
whatever evidence he deemed necessary to sup- 
port his claim that the Cherokee offering was enti- 
tled to an exemption. Moreover, Sorrell relin- 
quished another opportunity to adduce such 
evidence by waiving a hearing before the NASD’s 
Board of Governors and otherwise failing to submit 
additional evidence to the Board. 


Sorrell further contends that he had a right to rely 
on his firm’s investigation of Cherokee, and on the 
advice he received from the issuer’s counsel and a 
local attorney that the Cherokee offering was enti- 
tled to an exemption. 


As we have often pointed out, persons such as 
Sorrell “have a responsibility to be aware of the 
requirements necessary to establish an exemption 
from the registration requirements of the Securi- 
ties Act, and should be reasonably certain that 
such an exemption is available before engaging in 
transactions which raise a question of compliance 
with those requirements.”> Sorrell began selling 
interest in Cherokee before his superiors made 
any investigation with respect to that offering.® 


*See S.E.C. v. Ralston Purina Co., 346 U.S. 119, 
126 (1953); United States v. Custer Channel 
Wing Corporation, 376 F.2d 675, 678 (C.A. 4, 
1967), cert. denied, 389 U.S. 850; Hill York Cor- 
poration v. American International Franchises, 
Inc., 448 F.2d 680, 690 (C.A. 5, 1971). 


5Merrill Lynch, Pierce, Fenner & Smith, Incorpora- 
ted, 45 S.E.C. 185, 188 (1973). See also Quinn & 
Company v. S.E.C., 452 F.2d 943, 946-947 (C.A. 
10, 1971), cert. denied, 406 U.S. 957 (1972). 


5 Moreover, Sorrell could not absolve himself of re- 
sponsibility for compliance with registration re- 
quirements simply by relying on senior officials of 
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And, even assuming that he received good advice 
from the attorneys in question,’ the record fails to 
establish that he followed it. Sorrell did not show, 
in accordance with Rule 146(d)(1), that he had 
reasonable grounds to believe, immediately prior 
to any offer, that the offeree was either capable of 
evaluating the merits and risks of a prospective in- 
vestment or able to bear the economic risk of such 
an investment. Nor did he show, in accordance 
with Rule 146(d)(2), that he had reasonable 
grounds to believe immediately prior to the sales 
in question, that the offerees, either alone or to- 
gether with their representatives, were capable of 
evaluating the merits and risks of their prospective 
investments or that each offeree was able to bear 
the economic risk of that investment. Moreover, 
with respect to the exemption provided by Section 
4(2), Sorrell did not show that Cherokee was only 
offered to persons who possessed the necessary 
sophistication and were able to fend for them- 
selves.® 


his firm. See First Pittsburgh Securities Corpora- 
tion, Securities Exchange Act Release No. 16897 
(June 16, 1980), 20 SEC Docket 401, 402-403; 
Willard G. Berge, Securities Exchange Act Re- 
lease No. 12846 (September 30, 1976), 10 SEC 
Docket 600, 602, aff'd sub nom. Feeney v. 
S.E.C., 564 F.2d 260 (C.A. 8, 1977), cert. denied, 
435 U.S. 969 (1978). 


7The record does not show with any specificity 
what advice Sorrell may have received from the is- 
suer’s counsel or from the local attorney, who did 
not represent Sorrell. 


8See S.E.C. v. Ralston Purina Company, supra, 
346 U.S. at 125; United States v. Custer Channel 
Wing Corporation, supra; Securities Exchange Act 
Release No. 5487 (April 23, 1974), 4 SEC Docket 
154, 155, 156. As one court has stated with re- 
spect to the burden imposed on those claiming an 
exemption, “The evidence must be ... explicit, 
exact, and not built on conclusionary statements 
of the [respondents].” Lively v. Hirschfeld, 440 
F.2d 631, 633 (C.A. 10, 1971). No such evidence 
was presented here. In an effort to remedy that 
deficiency, and show that Cherokee purchasers 
were knowledgeable and sophisticated, an affida- 
vit from Sorrell and statements from some of the 
Cherokee investors were attached to Sorrell’s brief 
to us. However, putting to one side the probative 
value of that material and the fact that it relates 
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Sorrell further argues that an offering to not more 
than 25 persons qualifies for the private offering 
exemption and, further, that the Cherokee offering 
was also entitled to the exemption for intrastate of- 
ferings provided by Section 3(a)(11) of the Securi- 
ties Act. These contentions are wholly lacking in 
merit. 


It is well established that the number of offerees is 
not determinative of whether an offering is public 
or private.? In any event, not only is the record de- 
void of evidence with respect to the number of 
Cherokee offerees as distinguished from the num- 
ber of investors, it shows that more than 25 per- 
sons purchased interests in Cherokee. Section 
3(a)(11) exempts any security which is part of an 
issue offered and sold only to residents of a single 
state when the issuer is a person resident and 
doing business within that state. While it appears 
that all of the Cherokee purchasers were residents 
of Hawaii, Cherokee itself was a California limited 
partnership leasing coal properties in Wyoming. 
Thus the intrastate exemption was clearly unavail- 
able.'° 





only to purchasers as distinguished from offerees, 


the documents in question are not properly before 
us. Sorrell made no effort to introduce this material 
into evidence in accordance with Rule 19d-3(e) 
under the Securities Exchange Act. And, if he had, 
we would have rejected it, since no showing was 
made, as required by that rule, ‘that there were 
reasonable grounds for his failure to adduce such 
evidence” before the NASD. See Moshe Avraam 
Shaltiel, Securities Exchange Act Release No. 
15501 (January 17, 1979), 16 SEC Docket 764, 
765-766 n. 2. 


9$.E.C. v. Ralston Purina, supra, 346 U.S. at 125; 
Gilligan Will & Co. v. S.E.C., 267 F.2d 461, 467 
(C.A. 2, 1959), cert. denied, 361 U.S. 896; Secu- 
rities Exchange Act Release No. 5487, supra, 4 
SEC Docket at 155. Sorrell’s reliance on a 1935 
Commission interpretation purportedly to the con- 
trary is wholly misplaced since it is based on an 
excerpt from that interpretation taken out of con- 
text. See Haight & Company, Inc., 44 S.E.C. 481, 
505-506 (1971), aff'd without opinion, C.A.D.C. 
(June 30, 1971). 


1°Contrary to Sorrell’s further claim, there is no 
evidence that he received any legal advice as to 
the availability of the intrastate exemption prior to 
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It is clear that Sorrell participated in the unlawful 
sale of unregistered Cherokee securities. We ac- 
cordingly affirm the NASD’s findings of violation as 
to that misconduct."' 


Sorrell argues that in various respects he was 
denied a fair hearing before the NASD. The facts 
on which his various contentions are based are as 
follows. 


Edward C. Cochrane, the firm’s chief executive of- 
ficer, and the firm were also respondents in these 
proceedings, charged with failing to give Sorrell 
adequate supervision.'2 Cochrane did not appear 
at the Honolulu hearing that was held with respect 
to the charges against Sorrell before a four- 
member subcommittee of the NASD’s District 
Business Conduct Committee (‘““DBCC’”’).13 When 
Sorrell’s counsel was advised that there would be 
a subsequent hearing in San Francisco at which 
Cochrane would appear, he expressed his con- 
cern that different DBCC panels would be hearing 
contradictory testimony from Sorrell and Co- 
chrane, creating a problem with respect to the de- 
termination of credibility. The chairman of the 


his Cherokee sales. Sorrell also argues that the 
Cherokee offering “nearly qualifies” for an exemp- 
tion pursuant to Rule 240 under the Act pertaining 
to certain limited offers and sales by closely held 
issuers. However, he concedes that the aggregate 
sales price of the Cherokee offering exceeded the 
rule’s $100,000 limit, and that he received com- 
pensation for his sales efforts, contrary to the 
rule’s requirement that “[n]o commission ... be 
paid ... for soliciting any prospective buyer or in 
connection with sales . . . in reliance on this rule.” 


11As noted above, the NASD also found that 
Sorrell failed to give his firm proper notification of 
his Cherokee sales. However, the record does not 
support the NASD’s findings in this regard, and we 
accordingly set them aside. 


12The NASD dismissed the charges against these 
respondents. 


13The District Committee granted Cochrane's re- 
quest that his hearing be held in California. 
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Honolulu panel assured counsel that at least one 
member of that panel “and probably two” would 
serve on the panel at the San Francisco hearing. 
Counsel was also advised that he and Sorrell 
could be present at that hearing, and that counsel 
would be afforded the opportunity to cross- 
examine Cochrane. Counsel was also advised 
that, if Cochrane’s testimony contradicted that of 
Sorrell, he could submit a written rebuttal. Al- 
though the record indicates that Sorrell and his 
counsel originally intended to appear at the San 
Francisco hearing, of which they were duly 
notified, neither did so. The same DBCC member 
who served as chairman of the Honolulu panel 
also served as chairman of the three-member San 
Francisco panel, before whom Cochrane ap- 
peared and testified. Sorrell did not submit a writ- 
ten rebuttal of Cochrane’s testimony’ and, as pre- 
viously noted, he waived a de novo hearing before 
the NASD’s Board of Governors. 


Sorrell argues that the DBCC’s assessment of 
credibility lacks a proper foundation because of 
the difference in membership of the two hearing 
panels; that the Hawaii panel did not keep its 
promises that at least two of its members would 
serve on the California panel, and that Sorrell 
would be permitted to submit rebuttal evidence; 
that he was denied the opportunity to have a com- 
plete hearing ‘before his peers” in Honolulu; and 
that, because of the prohibitive cost of traveling to 
California, he was effectively deprived of the op- 
portunity to cross-examine Cochrane. 


We are unable to discern any unfairness in the 
NASD’s procedures. The NASD’s Code of Proce- 
dure for Handling Trade Practice Complaints pro- 
vides in relevant part as follows: 


“In conducting any investigation regard- 
ing any complaint or in holding any 
hearing in regard thereto, ... any Dis- 
trict Business Conduct Committee may 
act, by one or more of its members, 


14More than two months elapsed between the San 
Francisco hearing and the issuance of the DBCC’s 
decision. The record does not show, and Sorrell 
does not claim, that he requested a transcript of 
that hearing until he appealed his case to the 
NASD’s Board of Governors, at which time one 
was supplied. 
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designated for the purpose by its Chair- 
man, but in any such event any determi- 
nation shall be submitted to the full... 
Committee for final action.” (Emphasis 
supplied.)'® 


Here the DBCC properly sought to make a fair ac- 
commodation between the interests of Sorrell in 
Hawaii, and Cochrane and his firm in California. 
The NASD’s Code provides that District hearing 
panels may consist of a single DBCC member. In 
accordance with the promise made to Sorrell, the 
same Committee member served as chairman of 
both DBCC panels.'® Sorrell was granted a full op- 
portunity to present his case in Hawaii, and to 
cross-examine Cochrane in San Francisco. While 
the latter undertaking would have involved added 
expense, adjudicatory bodies have broad discre- 
tion in setting the place of hearing, and we are 
unable to conclude that the NASD abused its dis- 
cretion in taking testimony from Cochrane in 
California, where the firm’s home office and 
Cochrane were located.'” Sorrell was not denied 
the opportunity to submit a rebuttal to Cochrane’s 
testimony either before the DBCC or before the 
Board of Governors. He simply failed to take ad- 
vantage of that opportunity, even though he was 
invited to do so at the DBCC hearing and subse- 
quently advised that he could introduce new evi- 
dence before the Board. Finally, it appears that 
the credibility issue raised by Sorrell relates solely 
to the question of whether or not Cochrane author- 
ized Sorrell to sell Cherokee. Since we have set 
aside the NASD’s finding that Sorrell failed to give 
his firm proper notification of his Cherokee 
sales,'® the procedural issues raised by Sorrell ap- 
pear to be moot. 


15 Section 23(a) of the NASD’s Code of Procedure, 
NASD Manual § 3021, p. 3029. 


16 Sorrell concedes that it was not guaranteed that 
two members of the Honolulu panel would serve 
on the San Francisco panel. 


'7See Alan P. MacQuoid, Securities Exchange 
Act Release No. 13909 (August 31, 1977), 12 SEC 
Docket 1637, 1638-1639; Variable Investment 
Corporation, Securities Exchange Act Release No. 
15154 (September 11, 1978), 15 SEC Docket 
1063, 1065-1066. 


18See n.11, supra. 
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Sorrell further contends that the NASD acted im- 
properly after hearings had begun by “secretly 
contacting’ Cherokee’s counsel without notice to 
Sorrell, and by requesting Cochrane to supple- 
ment his testimony with various documents from 
his files. However, the NASD was not required to 
suspend its investigation of this matter once hear- 
ings had begun.'? Moreover, Sorrell’s counsel ex- 
pressly consented to the NASD contacting counsel 
for Cherokee to authenticate a letter that had been 
introduced into evidence. Sorrell was clearly not 
prejudiced when the staff member who did so sub- 
sequently reported on the record the statement of 
Cherokee’s counsel that “he had on numerous oc- 
casions talked with Mr. Sorrell relative to the 
merits of the [Cherokee] program complying with 
the 4(2) exemption from registration.” Sorrell does 
point out that certain documentation supplied by 
Cochrane was not furnished to him or made part of 
the record herein. However, it does not appear 
that the NASD’s Board of Governors relied on that 
material, and we have not considered it in connec- 
tion with our de novo review of this matter.2° 


IV. 


Sorrell argues that the sanctions imposed by the 
NASD are too severe. He asserts, among other 
things, that he relied on the advice of counsel, that 
all of the Cherokee investors were offered the op- 
portunity to rescind their investments, and that any 
misconduct on his part was “de minimis.” 


19Cf. Sutro Bros. & Co. v. S.E.C., 199 F. Supp. 
438, 439 (S.D.N.Y., 1961); F.7.C. v. Waltham 
Watch Co., 169 F. Supp. 614, 620 (S.D.N.Y.., 
1959). 


20See R. H. Johnson & Co. v. S.E.C., 198 F.2d 
690, 695 (C.A. 2, 1952), cert. denied, 344 U.S. 
855; Schultz v. S.E.C., 614 F.2d 561, 568 (C.A. 7, 
1980). There is no support in the record for 
Sorrell’s further claim that NASD District panel and 
staff members lulled him into thinking that he had 
satisfied the NASD completely at the Honolulu 
hearing, and that the California hearing would 
merely be “pro forma.” Moreover, any such im- 
pression must have been dispelled after the DBCC 
issued its decision. Yet Sorrell waived a hearing 
before the NASD’s Board of Governors. 
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We cannot agree that Sorrell’s violations were triv- 
ial. The registration provisions are a keystone of 
the entire system of securities regulation and set 
forth basic requirements for the protection of in- 
vestors. However, we have set aside certain of the 
findings of violation which the NASD made against 
Sorrell.2" Under the circumstances, we have de- 
termined to reduce the one-year suspension as- 
sessed by the Association to a suspension of eight 
months. 


An appropriate order will issue.22 


By the Commission (Commissioners LOOMIS, 
EVANS, FRIEDMAN and THOMAS); Chairman 
SHAD not participating. 


George A. Fitzsimmons 
Secretary 








21See n. 11, supra. 


22We have fully considered all of Sorrell’s argu- 
ments. His contentions are rejected or sustained 
to the extent that they are inconsistent or in accord 
with the views expressed in this opinion. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17794/May 11, 1981 


Admin. Proc. File No. 3-5919 
In the Matter of the Application of 


RONALD G. SORRELL 
925 Bethel Street 
Honolulu, Hawaii 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER MODIFYING DISCIPLINARY ACTION 
TAKEN BY REGISTERED SECURITIES ASSOCI- 
ATION 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the sanctions imposed on Ronald 
G. Sorrell by the National Association of Securities 
Dealers, Inc. (“NASD”) be, and they hereby are, 
reduced to censure, a $6,000 fine, and an eight- 
month suspension from association with any 
NASD member as a principal, with the added con- 
dition that Sorrell must requalify by examination 
before he can be reinstated in that capacity; and it 
is further 


ORDERED that the Association’s assessment of 
costs be, and it hereby is, affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17795/May 11, 1981 


EXCHANGE PROPOSALS TO TRADE OPTIONS 
ON U.S. TREASURY SECURITIES 


ACTION: Request for additional comments. 


SUMMARY: The Commission previously has pub- 
lished notice of proposed rule changes submitted 
by the American Stock Exchange, Chicago Board 
Options Exchange, and New York Stock Exchange 
to provide for exchange trading of standardized 
options on U.S. Treasury securities. In views of 
the significance and scope of the issues raised by 
these proposals, the Commission is inviting com- 
mentators to address generally issues relating to 
the structure and characteristics of the proposed 
markets for options on U.S. Treasury securities, 
focusing particularly on the issues discussed in 
this release. In addition, the Commission is ex- 
tending the period for public comment to July 1, 
1980. 


DATES: Comments should be received by July 1, 
1981. 


ADDRESSES: Interested persons should submit 
15 copies of their views and comments to George 
A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Comments should refer 
to File Nos. SR-Amex-81-1, SR-CBOE-81-8, 
and SR-NYSE-81-5. All submissions will be 
available for public inspection at the Commission’s 
Public Reference Room, 1100 L Street N.W., 
Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


D. Michael Lefever, Esq. 

Office of Self-Regulatory Oversight 
Division of Market Regulation 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202) 272-3117 


SUPPLEMENTARY INFORMATION: Pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b)(1) (the “Act’), and Rule 
19b-—4 thereunder, the American Stock Exchange, 
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Inc. (“Amex”’),1 Chicago Board Options Exchange, 
Incorporated (““CBOE”)? and New York Stock Ex- 
change, Inc. (“NYSE”)? each have submitted pro- 
posed rule changes designed to create an ex- 
change market for trading standardized options on 
debt obligations of the U.S. Government. Although 
the rules proposed by each exchange could ac- 
commodate options trading on a range of debt se- 
curities issued or guaranteed by the U.S. Govern- 
ment,’ the actual authorization sought at this time 
is limited to the initiation of options trading on cer- 
tain classifications of U.S. Treasury securities.® 


'Notice of the proposed rule change by the Amex, 
which was submitted on March 4, 1981, was given 
by Securities Exchange Act Release No. 17632 
(March 16, 1981) and by publication in the Feder- 
al Register (46 FR 17936, March 20, 1981). 


2Notice of the proposed rule change by the CBOE, 
which was submitted on August 8, 1980, was 
given by Securities Exchange Act Release No. 
17325 (November 21, 1980) and by publication in 
the Federal Register (45 FR 79612, December 1, 
1980). 


3Notice of the proposed rule change by the NYSE, 
which was submitted on February 5, 1981, was 
given by Securities Exchange Act Release No. 
17631 (March 16, 1981) and by publication in the 
Federal Register (46 FR 17939, March 20, 1981). 


4CBOE and NYSE expressly exclude from the 
coverage of their proposed rules “debt securities 
guaranteed as to timely payment of principal and 
interest by the Government National Mortgage As- 
sociation.” CBOE rules governing GNMA options 
previously have been approved by the Commis- 
sion. See Securities Exchange Act Release No. 
17577 (February 26, 1981). NYSE has submitted 
a separate rule proposal concerning GNMA op- 
tions. See Securities Exchange Act Release No. 
17578 (March 26, 1981). 


Sin delineating among Treasury securities, the 
rules proposed by the exchanges generally reflect 
the conventional classifications employed by the 
U.S. Treasury, with the term “bills” referring to in- 
struments with terms to maturity at the time of 
original issuance not exceeding one year, “notes” 
referring to instruments with maturities at the time 
of original issuance of from two to ten years, and 
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Specifically, Amex proposes to introduce options 
classes on 13-week Treasury bills and “long-term” 
Treasury bonds,® CBOE proposes to trade options 
classes on Treasury notes and Treasury bonds, 
and NYSE contemplates trading separate classes 
of options on Treasury bills, notes and bonds.’ 


Each of the Treasury options proposais has been 
published previously by the Commission for gen- 
eral comment.® This release focuses on specific 
issues with respect to which public comment can 
be particularly helpful to the Commission both in 
evaluating the individual proposals and in formu- 
lating an overall policy concerning the develop- 
ment of a Treasury options market. In particular, 
the Commission is soliciting views and comments 
on matters relating to: (I) the specifications of the 
proposed Treasury options contracts; (Il) position 
and exercise limits; (Ill) customer margin terms; 
(IV) surveillance of the proposed Treasury options 
market; and (V) the appropriate structure of the 
Treasury options market and the relationship of 
the proposed options market to the underlying 
cash market for Treasury instruments. Interested 
persons, of course, need not limit their comments 
to those areas specifically identified and are in- 
vited to address any other issues related to the 


“bonds” referring to instruments with maturities at 
the time of original issuance of greater than ten 
years. See proposed Amex Rules 900(a)(29), (30) 
and (31), proposed CBOE Rules 1.1(ff), (gg) and 
(hh) and proposed NYSE Rules 700(b)(22), (23) 
and (24). 


6Amex has indicated that the term “long-term” 
Treasury bond refers to bonds with a minimum of 
20-% years to maturity at the time of expiration of 
the options contract. 


7A proposal by an exchange to expand the scope 
of its options program to encompass options trad- 
ing on classifications of Treasury securities in ad- 
dition to those initially proposed, to add additional 
options classes within a classification in which an 
options class previously was approved, or to initi- 
ate options trading on other types of U.S. Govern- 
ment securities will require the filing of a proposed 
rule change pursuant to Section 19(b)(1) of the Act 
and Rule 19b-4 thereunder. 


8See notes 1-3, supra. 
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proposal Treasury options programs. To permit 
sufficient time for the fomulation of comments, the 
Commission is extending the period for public 
comment on the proposals until July 1, 1981. 


In evaluating these proposals in accordance with 
the standards set forth in the Act, the Commission 
intends to examine carefully the regulatory envi- 
ronment in which the respective contracts are pro- 
posed to be traded. Consistent with the Commis- 
sion’s approach in approving the CBOE’s proposal 
to trade options on Government National Mort- 
gage Association pass-through securities 
(“GNMAs’’), however, the Commission is not in- 
clined to substitute its judgment for that of a self- 
regulatory organization with respect to such mat- 
ters of business judgment as optimal contract 
design, unless it determines that the specifications 
of the options contract render the proposed market 
inappropriately susceptible to regulatory prob- 
lems. Rather, the Commission believes that the 
marketplace generally should be permitted to de- 
termine whether a particular contract meets the 
needs of market participants. 


|. Contract Specifications 


Each of the proposals to trade options on Treasury 
notes and bonds contemplates that the security 
underlying the options contract would be the prod- 
uct of a single Treasury auction occurring prior to 
the commencement of options trading. In contrast, 
the securities underlying the proposed Treasury 
bill options contracts would include Treasury bills 
issued at an auction occurring subsequent to the 
commencement of trading in the options con- 
tract.'° For all of the proposed Treasury options 


%See Securities Exchange Act Release No. 17577 
(February 26, 1981) at 6-7. Among the regulatory 
concerns which the Commission discusses, infra, 
in connection with the terms of the proposed 
Treasury options contracts are the sufficiency of 
the deliverable supply of the underlying instru- 
ments and the establishment of uniformity of regu- 
lation among the exchanges in areas such as po- 
sition limits and margin. 


'0Specifically, as discussed in more detail infra, 
both the Amex and NYSE Treasury bill proposals 
provide for delivery of 13-week Treasury bills 
issued pursuant to the weekly Treasury auction 
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contracts, the deliverable supply of the underlying 
security would be limited to specific issues of 
Treasury securities bearing the same maturity 
date and, for options on Treasury notes and 
bonds, a common coupon rate." In this latter re- 
spect, the Treasury options proposals differ from 
the “market basket” delivery approach taken both 
by the CBOE in its recently approved GNMA op- 
tions contract’? and by the NYSE in its proposed 
GNMA options contract,'? which specify that a de- 
livery obligation can be satisfied by tendering 
GNMA certificates from with a range of coupon 
rates with an adjustment in the value of the under- 
lying security to maintain yield equivalence.'4 


The terms of the proposed Treasury note and 
bond options contracts also diverge from those of 
the Treasury note and bond futures contracts that 
currently are traded on the boards of trade, which 
also utilize a “market basket” delivery approach 
by defining the deliverable grade to include all 
notes or bonds within a specified range of maturity 
or call dates, with a price adjustment to account 
for the delivery of instruments with coupon rates 
that deviate from the nominal coupon rate.'5 On 


which corresponds to the date on which the op- 
tions contract is exercised, as well as previously 
issued 26-week and one-year Treasury bills that 
have a remaining term to maturity of 13 weeks at 
the time of delivery. 


11See proposed Amex Rule 901, proposed CBOE 
Rule 5.1, and proposed NYSE Rule 701. 


12See Securities Exchange Act Release No. 
17577 (February 26, 1981). 


13See Securities Exchange Act Release No. 
17578 (February 26, 1981). 


14See CBOE Rules 20.1(d) and 20.1(7), Interpre- 
tation .02. 


'SAs of April 1, 1981, futures contracts on Treas- 
ury notes were traded on the Chicago Board of 
Trade (“CBT”) (4 to 6 year notes), the Chicago 
Mercantile Exchange (‘“CME”’) (3-' to 4-‘2 year 
notes) and the Commodity Exchange, Inc. 
(““COMEX’’) (2-year notes). Futures contracts on 
Treasury bonds are traded on the CBT (minimum 
15-year bonds) and the New York Futures Ex- 
change (“NYFE’’) (minimum 20-year bonds). 
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the other hand, the delivery specifications for the 
proposed Treasury bill options contracts corre- 
spond closely to those of existing Treasury bill fu- 
tures contracts.'® Accordingly, in evaluating the 
proposed Treasury bill options contracts, com- 
mentators may find it useful to refer to the experi- 
ence of the futures markets. 


To facilitate the evaluation of the proposed Treas- 
ury options, the terms of the proposed options 
contracts and certain other aspects of the pro- 
posed options contracts and certain other aspects 
of the proposed options programs are described 
below in some detail. Because of the structural dif- 
ferences between the proposed Treasury note and 
bond options contracts and the proposed Treasury 
bill options contracts, they are discussed sepa- 
rately. 


A. Treasury note and bond options 


The Amex, CBOE and NYSE each have proposed 
options contracts on Treasury bonds. The CBOE 
and NYSE also propose to trade options on Treas- 
ury notes. 


According to the plan submitted by the CBOE, 
separate options contracts would be established 
on specific issues of Treasury bonds and notes.'” 
The contracts would entitle the holder to purchase 
(in the case of a call) or sell (in the case of a put) a 
principal amount of the underlying instrument 
equal to $100,000.'® To be eligible for options 
trading, a Treasury bond issue would be required 
to have an original public issuance of at least 
$400,000,000 principal amount, and a Treasury 
note issue would have to have an original public 
issuance of at least $750,000,000.'9 If as a result 
of Treasury or Federal Reserve Board (“FRB”) ac- 
tivity the public float of a Treasury bond or note 





16 Treasury bill futures contracts currently are 
traded on the CME (90-day and 1-year bills), 
COMEX (90-day bills) and NYFE (90-day bills). 


17Proposed CBOE Rule 5.1. 


18CBOE, ‘‘A Market in Options on Government Se- 
curities,” [undated] at 1 (“CBOE Treasury Options 
Plan’). 


19Proposed CBOE Rule 5.3. 


Volume 22, No. 13, May 26, 1981 


issue which has been approved for options trading 
declines to a principal amount of less than 
$300,000,000 or $600,000,000, respectively, the 
opening of additional options series on the particu- 
lar issue would not be permitted.2° The CBOE has 
stated that options trading normally would be com- 
menced shortly after the underlying bond or note 
was issued by the Treasury. Since trading activity 
generally diminishes the longer a Treasury issue 
is outstanding, the CBOE has indicated that it ordi- 
narily would not introduce an options series that 
would expire more than one year after the underly- 
ing bond or note was issued by the Treasury. In- 
stead, new options series would be introduced on 
a more recent issue of bonds or notes.21 CBOE 
contemplates that options series would be intro- 
duced with terms of three, six and nine months, on 
a March, June, September and December expira- 
tion cycle. Exercise prices would be established 
close to the market price of the underlying security 
at the time the options series is opened for trad- 
ing, with new series opened at intervals equal to 
one percentage point of the principal amount.22 No 
additional exercise prices would be established 
with less than 60 days remaining before expiration 
of an options series.2% 


The NYSE indicates in its submission that its pro- 
posed rules with respect to Treasury options ‘“‘de- 
rive principally” from the Treasury options filing of 
the CBOE. Thus, holders of options contracts 
would be entitled to purchase or sell $100,000 
principal amount of the specific underlying Treas- 
ury issue. Options would be traded on Treasury 
note and bond issues of at least $750,000,000 and 
$400,000,000, respectively.24 The criteria for with- 
drawing eligibility also would be the same as those 
proposed by CBOE.25 In contrast to CBOE, how- 


20Proposed CBOE Rule 5.4, Interpretation .03. 
21CBOE Treasury Options Plan at 12-13. 


22Proposed CBOE Rule 5.6 and CBOE Treasury 
Options Plan at 16. 


23CBOE Treasury Options Plan at 16. 
24Proposed NYSE Rule 715. 


25Proposed NYSE Rule 716, Supplementary ma- 
terial .20. 
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ever, options series would be introduced with 
terms of three, six, nine and twelve months, and 
on a February, May, August, and October expira- 
tion cycle which corresponds to the Treasury’s 
quarterly refunding cycle. Initially, options exercise 
prices would be introduced bracketing the current 
cash market price of the underlying Treasury note 
or bond, with additional exercise prices introduced 
at three point intervals, or possibly at greater inter- 
vals if warranted by significant price volatility.2® 


The Amex proposal to trade options on “‘long- 
term” Treasury bonds also is substantially similar 
to the CBOE proposal, with some minor variations. 
Amex intends to select as the basis for options 
trading a specific issue of Treasury bonds with a 
maturity at the time of the expiration of the options 
contract of at least 20-% years. To be eligible for 
options trading, the original public sale, combined 
with any subsequent reissuance, would be re- 
quired to exceed a principal amount of one billion 
dollars, and the original issue or reissue must 
have occurred within 18 months of the initiation of 
trading on a new options series.” Options would 
be introduced at three, six, and nine month inter- 
vals with a February, May, August and November 
expiration cycle.28 Amex intends to introduce initial 
options series bracketing the current cash market 
price of the underlying Treasury bond, with addi- 
tional exercise prices at intervals of two percent- 
age points of the principal amount.?9 


Commentators are invited to discuss the relative 
merits of establishing separate contracts on spe- 


26NYSE, “New York Stock Exchange Bond, Note, 
and Bill Options: Contract Specifications and 
Background,” April 3, 1981 (“NYSE Treasury Op- 
tions Plan’) at 55. 


27Proposed Amex Rule 917. In its proposed rules 
Amex does not provide as a maintenance stand- 
ard a specific threshold level of publicly outstand- 
ing Treasury bonds. See proposed Amex Rule 
916. 


28 Amex, “The Amex Plan for Trading Options on 
U.S. Treasury Department Securities” at 22, atta- 
ched as Exhibit 3 to Amex rule filing SR-Amex- 
81-1 (“Amex Treasury Options Plan’). 


29/d. at 26. 
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cific Treasury issues, as compared to the ‘market 
basket” approach which CBOE adopted for its 
GNMA options contract and which is currently em- 
ployed by the boards of trade for futures contracts 
on both GNMAs and Treasury notes and bonds. 
Commentators also may wish to evaluate these 
alternative approaches in terms of their utility for 
hedging purposes. Moreover, commentators are 
invited to discuss whether combined options/ 
futures trading strategies would be impaired by dif- 
fering contract designs in the options and futures 
markets. In addition, commentators may wish to 
analyze the relative pricing efficiencies of these 
approaches, as well as the potential for abuses or 
regulatory problems to which either approach may 
be susceptible. 


In reviewing the proposed single issue delivery op- 
tions contracts, the Commission is particularly 
concerned that the proposed initial and mainte- 
nance listing standards, when considered in con- 
junction with the position and exercise limits that 
have been proposed by the various exchanges,?° 
may not be set at levels sufficient to ensure an ad- 
equate deliverable supply. In this context, com- 
mentators should note the substantial disparity be- 
tween the initial listing standards of the CBOE and 
NYSE ($400,000,000) and Amex ($1 billion) with 
respect to options on Treasury bonds. In addition, 
commentators may wish to address the ramifica- 
tions of a determination by two or more options 
exchanges to initiate options trading on the same 
underlying Treasury issue. In this regard, com- 
mentators should note that, since CBOE has pro- 
posed an expiration cycle that is different from 
those proposed by Amex or NYSE, contracts on 
the same underlying issue may be traded by two 
or more exchanges either on the same expiration 
cycle or on different cycles. Commentators also 
should take into consideration the existence of fu- 
tures contracts that in the event of delivery would 
draw upon the same deliverable supply. 


With regard to the criteria proposed by the ex- 
changes for opening new options series, commen- 
tators should note that the longest term options 
contract outstanding at any given time would be 
twelve months, as proposed by NYSE, with con- 
tracts with maximum durations of nine months pro- 
posed by Amex and CBOE. This contrasts with the 


30See discussion at pages 19-23, infra. 
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financial futures contracts traded on the boards of 
trade that currently extend as far as 23 months. 
Commentators may wish to consider the impact of 
this feature on the usefulness of the proposed 
contracts for hedging positions in the cash or fu- 
tures markets and for employing trading strategies 
involving options series having varying expiration 
dates. 


In evaluating the proposed Treasury note and 
bond contracts, commentators also are urged to 
discuss the proposed exercise price intervals, 
which range from three percentage points or 
greater as proposed by NYSE to one percentage 
point as proposed by CBOE. In this regard, com- 
mentators should consider the appropriate bal- 
ance between permitting market participants to 
fine-tune trading strategies to accomplish hedging 
and investment objectives and possible liquidity 
problems or other regulatory concerns that may 
result from the aggregate number of options series 
relating to the same underlying security that would 
be open at any given time. 


B. Treasury Bills 


Options on Treasury bills have been proposed by 
both the Amex and NYSE. The terms of the pro- 
posed contracts are substantially identical. Both 
proposals would entitle the holder, upon exercise, 
to purchase or sell 13-week Treasury bills with a 
principal amount equal to one million dollars.*! De- 
liverable securities would consist of Treasury bills 
issued at the Treasury’s weekly auction of 13 
week bills that corresponds to the date on which 
the options contract is exercised, as well as previ- 
ously issued 26-week and one-year bills which 
have 13 weeks remaining to maturity at delivery.%2 








31Although the specific terms of the rules pro- 
posed by Amex encompass options trading on 
both 13-week and 26-week Treasury bills, Amex 
initially is proposing to trade options only on the 
13-week bills. Nevertheless, commentators also 
are invited to address the terms of the Amex pro- 
posal as they would apply to a 26-week Treasury 
bill options contract. 


32 Specifically, 13-week Treasury bill auctions are 
held each Monday with the auctioned bills issued 
on Thursday. All exercise notices received by the 
Options Clearing Corporation through Tuesday 
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Accordingly, unlike the proposed Treasury note 
and bond options contracts, where options series 
are opened subsequent to issuance of the under- 
lying instrument and the deliverable supply gener- 
ally remains constant over the term of the options 
contract, the deliverable supply of the proposed 
Treasury bill contracts would shift on a weekly 
basis depending on the size of the auctions that 
produced that particular bills that could be deliv- 
ered during a given week. 


Both Amex and NYSE would introduce options 
series of three, six and nine months, with an expi- 
ration cycle of March, June, September and De- 
cember. Initially, options series would be intro- 
duced with exercise prices bracketing the 
annualized discount rate of the most recently 
auctioned 13-week Treasury bills. Amex proposes 
exercise price intervals of one point, while NYSE 
contemplates two point intervals. 


Commentators are invited to address the utility of 
Treasury bill options contracts designed in the 
manner proposed. In this regard, the Commission 
is concerned that the deliverable supply may not 
be of sufficient size to support the potential 
volume of options contract exercises,** thereby 
raising potential regulatory concerns.*4 In this con- 
nection, it should be noted that the Amex and 
NYSE contracts would draw on the same delivera- 
ble supply of Treasury bills. Commentators also 





would result in the delivery of 13-week Treasury 
bills issued the prceding Monday. Settlement of 
the options exercise would occur either on Thurs- 
day or Friday. 


33 Amex has represented that the principal value of 
13-week bilis and 26-week bills issued at the 
weekly Treasury auction each equals approxi- 
mately $4 billion. Moreover, the principal amount 
of one-year bills which are issued on a four week 
cycle also is approximately $4 billion. Amex Treas- 
ury Options Plan at 14. 


34These concerns may be of even greater signifi- 
cance in connection with the 26-week Treasury bill 
contract under consideration by Amex, the deliver- 
able supply for which would consist only of 
26-week bills and, when available, one-year bills 
with 26 weeks remaining to maturity. 


SEC DOCKET/1039 





should consider the impact on deliverable supply 
of the coincidence of the proposed options expira- 
tion cycles and current Treasury bill futures 
cycles. Commentators who believe deliverable 
supply may be deficient are urged to discuss 
measures which could alleviate this concern. In 
this regard, commentators may wish to address 
the relative merits of the following: 


1. Expansion of the settlement period. 


The current proposals provide that settlement may 
occur over a two-day period. Expansion of the set- 
tlement period theoretically would facilitate 
redeliveries both in the options market and be- 
tween the options market and the spot, forward 
and futures markets, and thereby effectively ex- 
pand the deliverable supply. In evaluating the 
merits of an expanded settlement period, however, 
commentators should consider whether the effica- 
cy of such a modification would be vitiated by the 
proposed method for determining delivery prices. 
Under both proposals, the delivery price, including 
accrued interest, would be calculated as of a 
Thursday delivery date regardless of the date of 
actual settlement, thereby creating an economic 
incentive to effect delivery on Thursday.*® 


2. Optional cash settlement. 


Affording those holding short positions the 
alternative of settling Treasury bill options con- 
tracts by the delivery of cash likely would alleviate 
some of the problems associated with a potential 
squeeze on the deliverable supply of the underly- 
ing instrument. In addressing this possible 
alternative, commentators should consider wheth- 
er optional cash settlement would diminish the util- 
ity of the Treasury options market by introducing 
an element of uncertainty as to whether the under- 
lying security would be delivered. Commentators 
also may wish to consider the feasibility of an ap- 
proach whereby the optional cash settlement 
alternative would be triggered by circumstances 
indicating that satisfaction of the anticipated exer- 
cises with the available deliverable supply could 
cause price dislocation.*® Finally, commentators 


35 Amex Treasury Options Proposal at 20. 
36|n this regard, it might be noted that the rules of 


the Options Clearing Corporation (“OCC”) em- 
power the OCC to impose restrictions on exer- 
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may wish to address any other possible methods 
of cash settlement. 


In addition to the deliverable supply concerns as- 
sociated with the Treasury bill options proposals, 
commentators also may wish to address the ap- 
propriate interval between exercise prices. As 
noted previously, Amex proposes to establish two 
point intervals, and NYSE one point intervals. In 
this regard, commentators should take into consid- 
eration the volatility of short-term interest rates, 
the business and investment needs of market par- 
ticipants, and the effect on liquidity in open options 
series, aS well as any other factors which they 
consider relevant. 


ll. Position Limits 


The CBOE proposes to establish position and ex- 
ercise limits for Treasury note and bond options at 
1,000 contracts for issues with an initial public is- 
suance of $2 billion or less, and 2,000 contracts 
for larger issues.3” Since each options contract 
would represent $100,000 principal amount of the 
underlying security, the proposed position and ex- 
ercise limit levels would permit a single entity to 
hold and exercise options positions corresponding 
to $100 million and $200 million, respectively, of 
the underlying security. In contrast, the NYSE pro- 
poses position and exercise limits of 2,000 con- 
tracts irrespective of the size of the original public 
issuance for its Treasury note and bond contracts, 
as well as for its Treasury bill contract.3® The 
Amex Treasury bond options proposal provides for 
a position limit of 2,000 contracts, and an exercise 
limit of either 1,000 contracts, if the initial public is- 
suance, combined with any public reissuance, is 


cises and to prescribe settlement in cash in lieu of 
the underlying security if OCC deems it advisable 
“in the interests of maintaining a fair and orderly 
market in options contracts or in underlying securi- 
ties or otherwsie deems [it] advisable in the public 
interest or for the protection of investors.” See Art. 
VI, Sec. 17 of the OCC Rules. 


37Proposed CBOE Rule 4.11 and 4.12. 


38 Proposed NYSE Rule 704 and 705. As indicated 
previously, the NYSE’s proposed listing standards 
for options on Treasury notes and bonds are iden- 
tical to those proposed by CBOE. 
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less than $1 billion, or 2,000 contracts, if the com- 
bination of initial issuance and reissuance is great- 
er than $1 billion. With respect to options on 
Treasury bills, Amex proposes position and exer- 
cise limits of 500 contracts.4° Since each Treasury 
bill options contract represents $1 million in princi- 
pal amount, the Amex proposal would permit the 
establishment and exercise of options positions 
representing $500 million in terms of the underly- 
ing Treasury bills. 


As indicated above, the Commission is particularly 
concerned that the proposed position and exercise 
limits may have been set at a level which is dispro- 
portionate to the quantity of the underlying instru- 
ment that is available for delivery. In this regard, 
commentators are invited to discuss the appropri- 
ate level at which position and exercise limits 
should, at least as an initial matter, be estab- 
lished. In addressing this question, commentators 
should take into consideration factors including 
the business and investment needs of market par- 
ticipants, the creation of a sufficiently liquid op- 
tions market, and the potential for market disrup- 
tion if options market participants have an 
opportunity through the purchase and exercise of 
options contracts to acquire a substantial percent- 
age of the deliverable supply of the underlying se- 
curity. With regard to the latter factor, commenta- 
tors should note that, based on the proposed 
eligibility standards that would qualify a Treasury 
instrument for options trading, the position and ex- 
ercise limits proposed by the NYSE for Treasury 
bond options would enable a single market partici- 
pant to acquire as much as 50 percent of the un- 
derlying security, while the CBOE and Amex pro- 
posal would permit a market participant to acquire 
25 and 20 percent, respectively, of the underlying 
Treasury bond issue. Assuming 13-week and 26 
week Treasury bill auctions each average approxi- 
mately $4 billion,*’ in weeks that do not corre- 
spond to the one-year Treasury bill auction cycle 
the Amex Treasury bill options proposal would en- 
able market participants to acquire 6.25 percent of 
the underlying security, whereas the NYSE, which 
proposes a position limit four times larger than 
Amex, would permit positions equal to approxi- 


39Proposed Amex Rules 904 and 905. 


"ie. 


41 See Amex Treasury Options Plan at 14. 
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mately 25 percent of the maximum deliverable 
supply.42 In commenting on the appropriate levels 
for position and exercise limits relative to the deliv- 
erable supply, commentators also should take into 
consideration, particularly with respect to the 
Treasury bill options proposals, the opportunity of 
market participants to acquire or effectively control 
the same underlying security by establishing posi- 
tions in the futures market. In addition, since 
Amex, CBOE and NYSE have common members, 
commentators should focus on the desirability of 
uniform position and exercise limits for options on 
the same underlying instrument. 


Ill. Margin 


With respect to options on securities, Federal Re- 
serve Board (“FRB”) margin regulations provide 
that long put or long call positions have no loan 
value,*? thus effectively establishing a 100 percent 
margin requirement for the purchase of options on 
securities. An uncovered options writer must de- 
posit at least 30 percent of the value of the under- 
lying security, plus or minus the amount the option 
is in or out of the money. Fully covered positions 
require no margin, while partially covered posi- 
tions are adjusted accordingly. Unless expressly 
modified by the FRB, these initial margin require- 
ments also would apply to options on Treasury in- 
struments. Although the FRB also is authorized to 
prescribe maintenance margin standards, it has 
left the establishment of maintenance margin to 
the exchanges and the National Association of Se- 
curities Dealers, Inc., subject to Commission re- 
view.44 





42The percentage calculations provided above 
may understate the maximum positions obtainable 
in Treasury options under the various proposals 
because they do not exclude from the deliverable 
supply FRB, official foreign and non-competitive 
purchases, as well as purchases by other entities 
that intend to retain the securities acquired in 
Treasury auctions. These purchases may, particu- 
larly in the context of Treasury bills, constitute a 
sizeable proportion of the potential deliverable 
supply. 


4312 CFR 220.8(f) and (j). 


44See, e.g., CBOE Rule 12.3(a) which specifies 
“the minimum amount of margin which must be 
maintained in margin accounts.” 
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In its Treasury options filing, CBOE proposes ini- 
tial and maintenance margin for uncovered short 
positions ranging i:om one to three percent of the 
value of the underlying security, depending on the 
remaining term to maturity of the instrument.*5 
These figures are based on the “haircuts” broker- 
dealers currently are required to take on proprie- 
tary positions in Government securities for pur- 
poses of calculating their net capital pursuant to 
Rule 15c3-1 under the Act.*6 


In contrast to CBOE’s Treasury options margin 
proposal, Amex and NYSE have proposed meth- 
ods for calculating margin on uncovered short po- 
sitions in Treasury options that to some extent are 
based on the market value of the options premi- 
um, as well as the market value of the underlying 
security. Amex, in support of its margin proposal,*” 


45Specifically, CBOE proposes margin of three 
percent of the market value of the underlying se- 
curity when the remaining term to maturity is five 
years, two percent when the remaining term to 
maturity is three years or more but less than five, 
and one percent with the remaining term to maturi- 
ty is two years or more but less than three. Op- 
tions positions would be marked to market on a 
daily basis, requiring an immediate recognition of 
losses and the posting of additional margin to 
cover adverse market movements. Proposed 
CBOE Rule 12.3(a)(5). 


4617 CFR 240.15c3-1. Commentators should 
note, however, that the Commission recently has 
proposed to increase haircuts on broker-dealer 
proprietary positions in debt securities. See Secu- 
rities Exchange Act Release No. 17209 (Octo- 
ber9, 1980), 45 FR 69911 (October 22, 1980). 
Commentators may wish to consider this factor in 
evaluating the proposed margin requirements. 


47Specifically, Amex proposes that for options 
carried in an uncovered short position, margin 
would be calculated as follows: 


(a) If the underlying security is a Treasury bond or 
Treasury note, the dollar amount of the option 
premium plus 30% thereof, plus 2-/2% of the 
principal! amount of the underlying security, 
adjusted as follows: (1) by adding, in the case 
of a call, or subtracting, in the case of a put, 
any excess of the current market price of the 
underlying security over the aggregate exer- 
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contends that the margin applicable to stock op- 
tions would be excessive for options on Treasury 
instruments and, as a result ‘‘would seriously 
impede participation by public customers as writ- 
ers of such options,” thereby impairing market li- 
quidity and reducing ‘the utility of the markets for 
risk transfer purposes. ’’48 





cise price of the option, or (2) by subtracting, 
in the case of a call, or adding, in the case of a 
put, any excess of the aggregate exercise 
price of the option over the current market 
price of the underlying security; provided, 
however, that the maximum margin on each 
such put or call contract shall be the amount of 
the options premium plus 5 percent of the prin- 
cipal amount of the underlying security, and 
the minimum margin on each such put or call 
contract shall be $250. 


If the underlying security is a Treasury bill with 
a remaining term to maturity of 92 days or 
less, the lesser of the amount of (1) the option 
premium plus 2% of the principal amount of 
the underlying security, or (2) the option pre- 
mium plus 30% thereof, plus the amount, if 
any, by which %2% of the principal amount of 
the underlying security exceeds (A) in the 
case of a call, any excess of the current mar- 
ket price of the underlying security over the 
aggregate exercise price of the option, or (B) 
in the case of a put, any excess of the aggre- 
gate exercise price of the option over the cur- 
rent market price of the underlying security; 
provided, however, that the minimum margin 
on each put or call contract shall be $250. 


If the underlying security is a Treasury bill with 
a remaining term to authority of more than 92 
days, the lesser of the amount of (1) the option 
premium plus 1% of the principal amount of 
the underlying security, or (2) the option pre- 
mium plus 30% thereof, plus the amount, if 
any, by which 1% of the principal amount of 
the underlying security exceeds (A) in the 
case of a call, any excess of the current mar- 
ket price of the underlying security over the 
aggregate exercise price of the option, or (B) 
in the case of a put, any excess of the aggre- 
gate exercise price of the option over the cur- 
rent market price of the underlying security; 
provided, however, that the minimum margin 
on each put or call contract shall be $250. 


48 Amex Treasury Options Plan at 33. 
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The NYSE also has asserted that margins of 30 
percent of the market price of the underlying secu- 
rity for uncovered short positions in Treasury op- 
tions contracts would be “greatly in excess of 
those needed to properly protect all parties con- 
cerned when risk and sound credit practices are 
taken into account.’’*9 Accordingly, NYSE has pro- 
posed margin for uncovered short positions calcu- 
lated in accordance with the following formula: (1) 
100 percent of the current market value of the op- 
tions premium, plus (2) a constant dollar amount 
that varies according to the type of instrument and 
the remaining term to maturity,5° /ess the dollar 
amount by which options contract is out-of-the- 
money. The formula is subject to a minimum mar- 
gin of $1,000 per contract. 


In focusing on the market value of the options pre- 
mium rather than the underlying security, the 
methods for calculating margin proposed by Amex 
and NYSE are similar in form to the initial and 
maintenance margin proposed to the FRB and the 
Commission by CBOE for GNMA options.5' CBOE 
offered several justifications in support of a 


49NYSE Treasury Options Plan at 57. 


50 The proposed schedule of constant dollar 
amounts is as follows: 


Treasury Security 
Bills ($1,000,000 principal amount) 
92 days or less to maturity 


Per Contract 


$3500 
93 days but less than 6 months 

to maturity 5000 
6 months or more to maturity 7500 


Notes ($100,000 principal amount) 
2 years but less than 5 years 
to maturity 


5 years or more to maturity 


Bonds ($100,000 principal amount) 


51 Specifically, CBOE proposed a margin for short 
put and call options positions of 130 percent of the 
options premium plus a base amount of $1,500, 
with a ceiling on the amount of the margin deposit 
equal to the amount of the premium plus $5,000. 
See CBOE Rule 20.24. 
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premium-based margin for GNMA options. First, it 
indicated that premium-based margin would sim- 
plify the calculation of margin by eliminating the 
need to determine the current market price of the 
underlying security.52 Second, to the extent op- 
tions premiums reflect the price volatility of the un- 
derlying instrument, margin calculated on the 
basis of options premiums would correspondingly 
increase or decrease in response to the volatility 
of the underlying security. Finally, CBOE indicated 
that, based on its projection of expected GNMA 
options premiums, the coverage provided by its 
proposed premium-based margin would exceed 
that of a three percent margin based on the value 
of the underlying GNMA which CBOE originally 
had proposed and, in most circumstances, the five 
percent margin suggested by the Federal Reserve 
Bank of New York in its comment letter responding 
to CBOE’s original proposal.5? The CBOE 
premium-based margin for GNMA options, insofar 
as it related to maintenance margin, was approved 
by the Commission, subject to reexamination in 
the event the FRB determines that the CBOE’s 
proposed initial margin requirement is inappropri- 
ate.54 


In evaluating the foregoing margin proposals, the 
Commission intends to consult actively with the 
FRB to ensure that initial and maintenance mar- 
gins are established at levels which ensure that 


52This feature of a premium-based margin ap- 
pears to be particularly attractive in the context of 
an options contract such as the CBOE GNMA con- 
tract where the contract specifications provide for 
a market basket delivery mechanism and a cap on 
the coupon rates of deliverable certificates. In this 
situation, calculation of margin based on the mar- 
ket value of the underlying security also requires a 
determination of the coupon rate most likely to be 
delivered. 


53See letter to Douglas Scarff, Director, Division of 
Market Regulation, SEC, from Peter D. Sternlight, 
Senior Vice President, Federal Reserve Bank of 
New York, dated September 17, 1980. File No. 
SR-CBOE-80-7. 


54Securities Exchange Act Release No. 17577 at 
8-9. As of the date of this release, the FRB has 
not yet responded to the CBOE’s proposal with re- 
spect to initial margin. 
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the regulatory objectives of each agency are 
satisfied. Moreover, the Commission is concerned 
that having different methods for calculating mar- 
gin on similar or identical Treasury options con- 
tracts, depending upon the exchange on which the 
options are traded, may be an unnecessary bur- 
den on market participants. Accordingly, commen- 
tators are urged to address the relative merits of 
margin requirements based on the value of the un- 
derlying security, margin based on the amount of 
the options premium, and margin based on a com- 
bination thereof. In so doing, commentators are 
urged to bear in mind the need both for a level of 
margin that provides appropriate protection for 
market participants and for a method of calculating 
margin that is administratively workable. 


In considering the margin proposed by CBOE, 
commentators should address whether it is appro- 
priate to base margin requirements for options on 
Treasury securities on the haircuts broker-dealers 
currently must take on proprietary positions in gov- 
ernment securities.5> In this regard, commentators 
should consider whether margin levels based on 
the haircut provisions of the net capital rule would 
encourage excessive speculation. Corresponding- 
ly, consideration also should be given to whether 
and to what extent margin exceeding the proposed 
levels would discourage hedger or speculator par- 
ticipation in the Treasury options market, or possi- 
bly divert participation into other derivative mar- 
kets, and thereby impair the depth and liquidity of 
the proposed markets or the usefulness of the pro- 
posed contracts. 


In addressing the merits of a premium-based mar- 
gin, commentators should consider whether it may 
result in excessive margin for deep-in-the-money 
options positions, where the predominant portion 
of the premium is attributable to the intrinsic value 
of the option, and, if so, the appropriate method 
for alleviating this concern. In addition, commenta- 
tors should consider the appropriate level of 


55In this regard, commentators should note that 
the current customer margin for uncovered short 
positions in equity options equal to 30 percent of 
the market value of the underlying security is the 
same as the haircut which must be taken by 
broker-dealers maintaining proprietary positions in 
equity securities. Securities Exchange Act Rule 
15c3-1(c)(2)(vi)(J). 
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premium-based margin, as well as whether the 
proposed minimum margin amounts are sufficient 
for deep-out-of-the-money options. 


IV. Surveillance of the Treasury Options Markets 


Section 6(b)(5) of the Act requires an exchange, 
as a condition of registration, to promulgate rules 
which are designed to prevent fraudulent and ma- 
nipulative acts and practices and to promote just 
and equitable principles of trade. Section 6(b)(1) 
of the Act requires that an exchange also be or- 
ganized and have the capacity to comply and en- 
force compliance with the provisions of the Act, 
the rules thereunder, and the rules of the ex- 
change. Accordingly, an exchange has the obliga- 
tion to develop and administer a comprehensive 
surveillance program designed to detect manipu- 
lation and other improper trading activities. 


In connection with the trading of options on non- 
equity securities the Commission is particularly 
concerned that the exchanges have access to suf- 
ficient data regarding trading activity in the cash 
and futures markets to enable them to conduct 
surveillance for inter-market manipulation. Com- 
mentators are invited to discuss the potential for 
manipulation of the options market prices induced 
by trading in the cash and futures markets for 
Treasury instruments. In examining the possibility 
of inter-market manipulation, commentators 
should discuss factors that may render the Treas- 
ury options market conducive to manipulation 
caused by trading activity in a related market, as 
well as factors that may militate against such ma- 
nipulation. 


Based on their assessment of the prospects for 
intermarket manipulation, commentators should 
consider whether sufficient data, especially with 
respect te cash and futures market trading activity, 
would be available to the options markets to ena- 
ble them to conduct an adequate surveillance pro- 
gram. In this regard, commentators should note 
that CBOE, in connection with its GNMA options 
program, has submitted a proposed rule change 
which would expand the routine reporting require- 
ments of GNMA options marketmakers to include 
ail accounts in which GNMA marketmakers, direct- 
ly or indirectly, engage in GNMA futures and for- 
ward trading, all orders entered by the market- 
makers for the purchase and sale of GNMA 
futures and forwards, and the opening and closing 
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position in all reported accounts.5® Commentators 
may wish to discuss whether a similar reporting re- 
quirement would be necessary to permit adequate 
surveillance of the Treasury options market, or 
whether a more comprehensive reporting require- 
ment would be necessary, either in terms of the in- 
formation requested or the market participants in- 
cluded. 


In addition, commentators are urged to focus on 
whether participation in the Treasury options mar- 
ket by government securities dealers and, in par- 
ticular, dealers recognized by the FRB for the pur- 
pose of conducting its open market operations, 
would be a source of concern. Commentators are 
urged to discuss the potential for abuse if, while 
acting as recognized dealers, they simultaneously 
participated as marketmakers in the Treasury op- 
tions market, either directly or through corporate 
affiliates. For example, commentators might con- 
sider whether recognized dealers, in the course of 
participating in the FRB’s open market activities, 
may gain access to relevant pricing information 
prior to its public dissemination. If this dual status 
is considered susceptible to abuse, commentators 
should evaluate how best to alleviate this concern. 
In particular, commentators should consider 
whether it would be appropriate to circumscribe in 
some manner the participation in the Treasury op- 
tions market of government securities dealers with 
access to information regarding the open market 
activities of the FRB. This could be accomplished 
by proscriptions of varying degrees, ranging from 
a complete prohibition to a requirement that cer- 
tain government securities dealers refrain from 
trading for a certain period of time following the 
commencement of FRB open market activities. 


Alternatively, commentators might consider the 
feasibility of also subjecting government securities 
dealers that are corporate affiliates of options 
marketmakers to reporting requirements with re- 
spect to their trading and quotation activities in the 
cash and futures markets for Treasury securities. 
Correspondingly, commentators might consider 
whether it would be sufficient to provide that, as a 
condition of becoming an options marketmaker, an 
exchange, upon request, would be entitled to ex- 
amine any books and records or other information 
maintained by a corporate affiliate of a Treasury 





56Proposed CBOE Rule 20.30, File No. SR- 
CBOE-81-2. 
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options marketmaker that pertain to transactions 
by the affiliate for its own account in the cash mar- 
ket for Treasury securities, the Treasury futures 
market or the Treasury options market. In evaluat- 
ing these various alternatives, commentators 
should consider the burden imposed on govern- 
ment securities dealers and the possible impact on 
options market liquidity relative to the value to the 
exchanges of the data received. 


V. Market Structure 
A. Multiple Trading 


In the order approving the CBOE proposal to trade 
options on GNMAs, the Commission stated that it 
“does not believe that its decision to defer consid- 
eration of whether to permit expansion of multiple 
trading in equity options should apply to multiple 
trading of options on non-equity securities.”’57 In 
this regard, the Commission stated that, in con- 
trast to the equity options market, there are only a 
limited number of non-equity instruments which 
are considered appropriate for options trading and 
therefore the possibility of devising an equitable 
allocation among the competing exchanges was 
substantially diminished. In addition, the Commis- 
sion indicated that a prohibition on multiple trading 
would eliminate the potential for competition be- 
tween exchanges on the basis of factors including 
contract design and market characteristics, there- 
by susbtituting regulatory intervention for market 
forces as the arbiter of contract and market de- 
sign. Moreover, the Commission stated that it be- 
lieved, at least as a preliminary matter, that 
allowing multiple trading in the limited area of non- 
equity options would not the potential for jeopard- 
izing the viability of existing marketplaces or im- 
pairing the ability of such marketplaces to 
participate in other areas of the securities mar- 
kets. 


Commentators are invited to address these issues 
in the context of the Treasury options proposals, 


57Securities Exchange Act Release No. 17577 at 
11. The Commission also solicited comments on 
the question of multiple trading of options on non- 
equity securities in connection with its publication 
of the NYSE’s GNMA options proposal. See Secu- 
rities Exchange Act Release No. 17578 (Februa- 
ry 26, 1981). 
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as well as any other factors they deem relevant to 
a determination regarding multiple trading of op- 
tions on non-equity securities. In particular, the 
Commission is interested in receiving the views of 
commentators regarding what, if any, adverse im- 
pact multiple trading might have on the cash mar- 
ket for Treasury securities, which may not have 
been reflected previously in the discussion of de- 
liverable supply concerns.5® 


B. Impact on Underlying Cash Markets 


A significant issue to be considered in connection 
with the Commission's deliberation with respect to 
the Treasury options proposals concerns the im- 
pact of trading in Treasury options on the cash 
market. Commentators are invited to discuss 
whether the proposed options contracts would 
have a stabilizing or destablizing effect on the un- 
derlying market. If they believe the proposal would 
adversely affect the quality of those markets, com- 
mentators are invited to suggest possible modifi- 
cations in the proposed regulatory structure that 
might avert such consequences. Of particular im- 
portance in evaluating the proposals is the impact 
of Treasury options trading on the public debt 
management activities of the Treasury Depart- 
ment. In this regard, the CBOE and NYSE would 
retain explicit authority to halt trading in Treasury 
options when bidding is about to commence for 
newly-issued Treasury securities.5? Although this 
provision is designed primarily for the protection of 
options traders, commentators are invited to dis- 
cuss the impact exercise of this authority might 
have on the auction activities of the Treasury. 
Moreover, commentators are asked to consider 
whether any particular measures should be 
undertaken to ensure that options trading would 
not disrupt the auction of new Treasury issues. 


58For example, commentators may wish to consid- 
er the fragmentation concerns raised not only by 
multiple trading among market centers, but also by 
the existence of multiple expiration cycles. 


58See proposed CBOE Rule 6.3 and proposed 
NYSE Rule 717. Amex would reserve the general 
authority to suspend options trading when “unusu- 
al conditions or circumstances are present.” See 
proposed Amex Rule 918. 
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In discussing the structure of the Treasury options 
market, commentators also may wish to consider 
the appropriate location for Treasury options trad- 
ing. In this regard, the Commission understands 
that the NYSE intends to trade its Treasury op- 
tions on the floor of its New York Futures Ex- 
change subsidiary where trading in Treasury bond 
and 90-day Treasury bill futures contracts is cur- 
rently conducted. In considering this aspect of the 
NYSE proposal commentators should balance the 
potential gains to be derived from centralizing both 
futures and options pricing information in a single 
location against the competitive and market infor- 
mation advantages that may accrue to certain 
market participants, the opportunities to engage in 
manipulative and other improper trading advan- 
tages that may be created, possible conflicts be- 
tween the obligations accompanying trading on an 
options floor of a national securities exchange and 
trading in futures, and potential difficulties in con- 
ducting adequate market surveillance. 


* * * * 


All interested persons are invited to submit in writ- 
ing no later than July 1, 1981, 15 copies of their 
views concerning the proposed rule change to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. All communications 
should refer to File Nos. SR-Amex-81-1, 
SR-CBOE-80-8, and SR-NYSE-81-5 and will 
be available for public inspection at the Commis- 
sion’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17796/May 11, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 


File No. SR-NASD-81-7 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act’), notice is hereby given that on April 27, 
1981, the National Association of Securities Deal- 
ers, Inc. (the “NASD”) filed with the Commission 
copies of a proposed rule change which amends 
Article |, Schedule C, Parts | and Il of the NASD 
By-Laws concerning the registration requirements 
for principals and representatives. Parts | and Il 
were adopted as interim measures pending Com- 
mission approval of proposed Rule 15b7-1 and 
would expire on May 31, 1981. The proposal de- 
letes the May 31, 1981 expiration date for Parts | 
and Il, thereby extending indefinitely the applica- 
bility of these provisions. The NASD expects to 
submit conforming amendments to Schedule C 
upon Commission approval of proposed Rule 
15b7-1 or an amended version thereof. The 
NASD has requested that this proposed rule 
change receive accelerated approval pursuant to 
Section 19(b)(2) of the Act. Accordingly, the Com- 
mission may approve this proposal prior to May 
31, 1981. 


Interested persons are invited to submit written 
data, views and arguments concerning this sub- 
mission within 21 days from the date of this publi- 
cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, 500 North Capitol 
Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-81-7. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
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any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17797/May 11, 1981 


A notice has been issued giving interested per- 
sons until June 2, 1981 to comment on the appli- 
cations of the Midwest Stock Exchange for unlist- 
ed trading privileges in the common stock ($.05 
par value) of BAIRNCO CORPORATION and the 
common stock ($41 2/3 par value) of NATIONAL 
CONVENIENCE STORES INC. which are listed 
and registered on one or more other national se- 
curities exchanges and are reported in the consol- 
idated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17798/May 12, 1981 


ADMINISTRATIVE PROCEEDING FILE NO. 
3-6025 


In the matter of 


STEVEN SOLOMON ANTEBI 
9580 Cedarbrook Drive 
Beverly Hills, California 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate in the pub- 
lic interest that proceedings be instituted against 
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Steven Solomon Antebi (‘‘Antebi’), a registered 
representative of a broker-dealer registered with 
the Commission, pursuant to Sections 15(b) and 
19(h) of the Securities Exchange Act of 1934 (“Ex- 
change Act’). 


In anticipation of the institution of this proceeding 
Antebi has submitted an Offer of Settlement pur- 
suant to which he consents to the issuance of this 
order. 


After due consideration of the Offer of Settle- 
ment and upon the recommendation of the staff, 
the Commission has determined that it is in the 
public interest to accept such offer and, according- 
ly, IT IS ORDERED that proceedings pursuant to 
Section 15(b) and 19(h) of the Exchange Act be, 
and they hereby are, instituted. 


IV. 


On the basis of this Order and Offer of Settlement 
it is found that: On May 12, 1981 a Final Judgment 
of Permanent Injunction and Other Equitable Re- 
lief was entered against Antebi, upon his consent 
and without admitting or denying the allegations in 
the Complaint, in Securities and Exchange Com- 
mission v. Donald E. Liederman, et al., No. 
81-2315-TJH(PX), an action filed by the Commis- 
sion in the United States District Court for the 
Central District of California, enjoining him from vi- 
olations of Section 10(b) of the Exchange Act and 
Rule i0b-—5 thereunder. 


V. 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT 1S ORDERED that Steven Solo- 
mon Antebi be, and hereby is, suspended from as- 
sociation in any capacity with any broker or dealer 
for a period of forty-five (45) calendar days. 


The sanction ordered herein shall become effect- 
ive on the second Monday following the date of 
this Order. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17799/May 13, 1981 


In the Matter of 


PACIFIC STOCK EXCHANGE, INCORPORATED 
301 Pine Street 
San Francisco, CA 94104 


(SR-PSE-81-6) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On March 17, 1981, the Pacific Stock Exchange, 
Incorporated (“PSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78(s)(b)(1) (‘Act’) 
and Rule 19b-—4 thereunder, copies of a proposed 
rule change, relating to registered specialist as- 
sistants, to provide that its Rule Il, Section 2(f) will 
no longer be effective at the termination of the ex- 
change’s pilot program for the appointment and 
evaluation of specialists and the creation of new 
specialist posts.' 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
34-17672, March 30, 1981) and by publication in 
the Federal Register (46 FR 20347, April 3, 1981). 
No comments were received with respect to the 
proposed rule change. 





'The PSE proposed pilot program for the appoint- 
ment and evaluation of specialists and the crea- 
tion of new specialist posts was filed with the 
Commission on March 13, 1981 (SR-PSE-81-5; 
Release No. 17647, March 20, 1981; 46 FR 
19372, March 30, 1981). This proposal has not yet 
been approved by the Commission and the subject 
rule change does not become effective until the 
pilot program is approved. 
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The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange, and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17800/May 13, 1981 


An order has been issued granting the application 
of the American Stock Exchange, Inc. to strike the 
common stock ($1 par value) of GENERAL EX- 
PLORATION COMPANY from listing and registra- 
tion thereon. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22041/May 8, 1981 

In the Matter of 

NORTHEAST NUCLEAR ENERGY COMPANY 

P.O. Box 270 

Hartford, Connecticut 06101 


(70-6280) 
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NOTICE OF PROPOSAL TO INCREASE BOR- 
ROWING LEVELS UNDER EXISTING NUCLEAR 
FUEL FINANCING ARRANGEMENTS 


Northeast Nuclear Energy Company (“NNEC”), a 
subsidiary of Northeast Utilities, a registered hold- 
ing company, has filed a post-effective amend- 
ment to an application-declaration previously filed 
with this Commission pursuant to Sections 6(a), 7, 
9(a), 10 and 12(d) of the Public Utility Holding 
Company Act of 1935 (‘‘Act) and Rules 44 and 
50(a)(2) promulgated thereunder. 


By an order dated May 24, 1979 (HCAR No. 
21060) in this matter, NNEC was authorized to 
enter into a trust arrangement with Manufacturers 
Hanover Trust Company, not in its individual ca- 
pacity but solely as trustee (“Trustee”). NNEC as- 
signed to the Trustee all of its rights in certain nu- 
clear fuel and nuclear fuel contracts. The Trustee 
agreed either to reimburse NNEC for payments 
made to fuel vendors under the nuclear fuel con- 
tracts or to make such payments directly to the 
vendors. The Trustee finances such payments 
through the sale of the Trust’s commercial paper 
notes, backed by irrevocable letters of credit of 
Manufacturers Hanover Trust Company, acting in 
tis individual capacity (‘Bank’). If the Trustee can- 
not sell the commercial paper notes, the Bank is 
obligated to make loans to the Trustee which are 
sufficient to enable the Trustee to make nuclear 
fuel payments to NNEC or to fuel vendors. 


The Bank’s commitment to extend credit to the 
Trustee is presently limited to a total commitment 
of $50,000,000 aggregate principal amount out- 
standing at any one time. It is proposed that such 
commitment be increased to $60,000,000 in order 
to accommodate increased nuclear fuel expenses. 
It is also proposed that the amount of certain se- 
cured obligations of the Trustee to the Bank be in- 
creased to $60,000,000 to reflect the increase in 
the Bank’s commitment. 


The application-declaration and amendments 
thereto are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
June 1, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicant-declarant at the 
address specified above. Proof of service (by affi- 
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davit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
requests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order 
issued in this matter. After said date, the 
application-declaration, as amended or as it may 
be further amended, may be granted and per- 
mitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22042/May 8, 1981 

In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
Wilmington, Delaware 


(70-6506) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF DEBENTURES AT COMPETITIVE BIDDING 


The Columbia Gas System, Inc. (‘Columbia’), a 
registered holding company, has filed a declara- 
tion and amendments thereto with this Commis- 
sion pursuant to Sections 6(a) and 7 of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rule 50 thereunder. Columbia proposes to issue 
and sell at competitive bidding up to $125,000,000 


principal amount of - % Debentures, Series 
due June 1996. The terms will be determined by 
competitive bidding. The debentures will be issued 
under Columbia’s indenture, dated as of June 1, 
1961, as supplemented and to be further supple- 
mented. Net proceeds from the sale of the deben- 
tures, together with other available cash, will be 
used by Columbia to finance, in part, its business 
and the business of its subsidiaries. The subsidi- 
aries’ 1981 capital expenditure program presently 
is estimated to be $573,000,000. 
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The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $357,450, including legal fees of $25,000, 
accountants’ fees of $46,000, rating fees of 
$50,000, and service company charges of 
$125,000. The fee for counsel to the successful 
bidders is estimated to be $30,000. 


It is stated that no state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22007) and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be and hereby is 
permitted to become effective forthwith subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22043/May 8, 1981 


In the Matter of 


COLONIAL GAS ENERGY SYSTEM 
73 East Merrimack Street 
Lowell, Massachusetts 01853 


LOWELL GAS COMPANY 
73 East Merrimack Street 
Lowell, Massachusetts 01853 


CAPE COD GAS COMPANY 
P.O. Box 1360 
Hyannis, Massachusetts 02601 


(70-6593) 


NOTICE OF PROPOSED CORPORATE AND FI- 
NANCIAL SIMPLIFICATION OF SYSTEM 


Colonial 
(Parent) 


a/ Long term debt- 
subs $ 
a/ Term loan 
Short term debt 
Funded debt 


7,036 


$ 7,036 


Redeenable preferred « 
Convertible preferred 5,550 
Minority interest 3 
Owned by Colonial * 
Common equity 23,061 
$ 35,647 


$59,342 


——————___= 


Colonial Gas Energy System (‘Colonial’), a hold- 
ing company and Massachusetts business trust, 
Cape Cod Gas Company (‘Cape Cod”), a wholly 
owned Massachusetts retail gas utility and Lowell 
Gas Company (‘Lowell’), a Massachusetts retail 
gas utility (93% of its common stock owned by 
Colonial), have applied under Sections 6(a), 7, 
9(a)(2), 10 and 12(b) of the Public Utility Holding 
Company Act of 1935 (‘Act’) for the necessary 
authorizations under the Act to consolidate Coloni- 
al with Lowell and Cape Cod on the terms de- 
scribed herein. 


On October 7, 1977, Colonial filed an application 
for exemption under Section 3(a)(1) of the Act 
(File No. 31-763), which is pending. There will be 
no holding company if the proposed transactions 
are consummated. 


The following table sets forth the capital structure 
of Colonial, Lowell, Cape Cod, and Colonial con- 
solidated as of December 31, 1980: 


Cape Cod Consolidated 








$13,276 
4,020 
$17,296 


1,079 

- 5,550 

- 1,293 ¢c/ 
12,291 


$30 ,666 


23,061 
96,751 


a/ Includes $3.3 million of 1981 maturities 
b/ Includes $1.1 million of junior preferred stock 
c/ Would be offered 2 shares of cammon stock or $18.65 cash 
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To comply with the laws governing merger and 
consolidation of public utilities, Colonial will be- 
come a public utility corporation under Massachu- 
setts law. Colonial will be merged into Lowell, 
which will assume the term loan and Colonial’s 
other liabilities. Holders of Colonial convertible 
preferred stock, will become Lowell preferred 
stockholders junior to Lowell’s redeemable 
preferred stock. The Colonial common sharehold- 
ers will receive Lowell common shares, without 
other change in terms or status. The Lowell com- 
mon shares issued to the six holders of an aggre- 
gate of 691,860 shares of Colonial common stock 
who have waived, through 1988, a portion of the 
dividends which may be declared in that period, 
will be designated Class A shares, and the terms 
of the waiver will be incorporated into the articles 
of merger. 


Upon merger, present minority shareholders of 
Lowell will receive two shares of common stock in 
the surviving corporation for each present Lowell 
share, unless they elect to have Lowell purchase 
their shares for $18.65 per share. The application 
requests approval for the acquisition of these mi- 
nority shares by Lowell. 


After the merger into Lowell, Cape Cod will merge 
into Lowell and Lowell’s name will be changed to 
Colonial Gas Company (‘Colonial Gas’). The re- 
deemable preferred stock of Cape Cod would rank 
on a parity with the existing redeemable preferred 
of Loweli both as to dividends and liquidation 
rights, but senior to the shares of convertible 
preferred stock and common stock issued to the 
Colonial shareholders. Colonial Gas will have a 
Lowell Gas Division and Cape Cod Gas Division to 
carry on the present operations of Lowell and 
Cape Cod, respectively. The merger of Colonial 
into Lowell is not conditioned upon the consum- 
mation of the Cape Code merger. 


Both mergers require thé approval of the Massa- 
chusetts Department of Public Utilities and the 
requisite vote of the shareholders of the merging 
companies. 


Colonial proposes to effectuate through the trans- 
actions described herein the corporate and finan- 
cial simplification contemplated by the program 
filed on June 30, 1978, pursuant to a requirement 
of the Stipulation entered into with the Division of 
Corporate Regulation which provided that Colonial 
file a program for financial simplification. 
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The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
June 1, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicants-declarants at 
the addresses specified above. Proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22044/May 8, 1981 


In the. Matter of 


WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 
West Springfield, Massachusetts 


(70-6581) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


Western Massachusetts Electric Company 
(“‘WMECO’”’), an electric utility subsidiary of 
Northeast Utilities, a registered holding company, 
has filed an application and amendments thereto 
with this Commission pursuant to Section 6(b) of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50 thereunder. WMECO pro- 


Volume 22, No. 13, May 26, 1981 





poses to issue and sell up to $25,000,000 principal 
amount of first mortgage bonds at competitive bid- 
ding. The bonds will have a maturity of not less 
than five nor more than thirty years and will be 
issued under the First Mortgage Indenture and 
Deed of Trust dated as of August 1, 1954, as sup- 
plemented and as to be further supplemented. The 
exact terms will be determined by competitive bid- 
ding. The net proceeds from the sale of the bonds 
will be used to repay, in part, WMECO’s outstand- 
ing short-term borrowings estimated at 
$46,000,000 at the time of the bond sale in May 
1981. 


The fees, commissions and expenses to be 
incurred in connection with the proposed transac- 
tion are estimated at $90,000, including legal fees 
of $23,000 and accounting fees of $9,200. The fee 
of counsel for purchasers of the bonds is esti- 
mated at $21,000 and will be paid by the success- 
ful bidders. The proposed transaction has been 
authorized by the Massachusetts Department of 
Public Utilities and the Connecticut Department of 
Public Utility Control. It is stated that no other 
state or federal regulatory authority, other than 
this Commission, has jurisdiction over the pro- 
posed transaction. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21989), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be and it hereby is, granted 
effective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22045/May 11, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6316/May 11, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22046/May 11, 1981 


In the Matter of 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-6505) 


ORDER AUTHORIZING SECOND PHASE OF 
POLLUTION CONTROL FINANCING AND 
RELEASING JURISDICTION OVER FEES 
INCURRED IN CONNECTION WITH FIRST 
PHASE; RESERVATION OF JURISDICTION 
OVER TERMS OF SECOND PHASE FINANCING 
AND OVER FEES TO BE INCURRED IN CON- 
NECTION THEREWITH 


West Penn Power Company (‘‘West Penn’), an 
electric utility subsidiary of Allegheny Power Sys- 
tem, Inc., a registered holding company, has filed 
post-effective amendments to an application- 
declaration previously filed with this Commission 
pursuant to Sections 6(a), 7, 9(a), 10 and 12 of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rule 50 promulgated thereunder. 


By order dated December 8, 1980 (HCAR No. 
21830) in this matter West Penn was authorized to 
enter into the first phase of a plan to finance the 
installation of pollution control equipment and fa- 
cilities (‘‘Facilities’”) at West Penn’s Mitchell Power 
Station presently under construction in Washing- 
ton County, Pennsylvania. That initial phase in- 
volved the issuance of $60,000,000 principal 
amount of three-year pollution control revenue 
bonds by the Washington County Industrial Devel- 
opment Authority (‘Authority’). Simultaneously 
with the consummation of the Authority’s 
financing, West Penn transferred title to such 
portion of the Facilities then in place. Title to those 
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portions of the Facilities thereafter constructed will 
vest in the Authority. The purchase price of the fa- 
cilities will aggregate $60,000,000. West Penn will 
repurchase the Facilities from the Authority under 
the terms of a $60,000,000 pollution control note 
having the same maturity and bearing interest at 
the same rate as the bonds issued by the Authori- 
ty. Payments on the note will be made to the trus- 
tee for the bonds and used to pay the maturity 
principal, redemption prices, interest and other 
cost of the bonds as they become due. 


In the notice of filing of this application-declaration 
published on October 14, 1980 (HCAR No. 21744) 
it was stated that in view of high interest rates pre- 
vailing at that time the long-term financing of the 
Facilities would be accomplished in two phases. 
The first phase was the issuance of three-year 
bonds by the Authority and a three-year note by 
West Penn. The second phase would be a re- 
funding of those bonds prior to maturity with long- 
term bonds and notes having a maturity not to ex- 
ceed forty years. West Penn has now filed a 
post-effective amendment proposing to effect such 
refunding if and when such action becomes practi- 
cable in light of then prevailing interest rates. The 
proposed long-term financing will be structured in 
the same manner as the existing three-year 
financing. 


By the order of December 8, 1980 jurisdiction was 
reserved over the fees, commissions and ex- 
penses to be incurred in connection with the initial 
pollution control financing. A separate post- 
effective amendment has been filed stating that 
such fees, commissions and expenses amounted 
to $227,700, including legal fees of $111,700 and 
accounting fees of $15,000. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 21744), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effect- 
ive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act: 
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IT IS FURTHER ORDERED that the jurisdiction 
reserved in the order of December 8, 1980, with 
respect to the fees, commissions and expenses to 
be incurred in connection with the initial phase of 
this pollution control financing be, and it hereby is, 
released effective forthwith: 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the terms 
and conditions of the long-term bonds to be issued 
by the Authority, insofar as such terms and condi- 
tions affect the payments to be made by West 
Penn under the proposed long-term promissory 
note, and with respect to the fees, commissions 
and expenses to be incurred in connection with 
such long-term financing. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22047/May 13, 1981 


In the Matter of 

SOUTHERN OHIO COAL COMPANY 
P.O. Box K 

Moundsville, West Virginia 26041 
OHIO POWER COMPANY 

301 Cleveland Avenue, S.W. 

Canton, Ohio 44702 

(70-6409) 


NOTICE OF PROPOSED FINANCING FOR COAL 
MINING SUBSIDIARY 


Ohio Power Company (‘Ohio Power’), an electric 
utility subsidiary of American Electric Power Com- 
pany, Inc. (“AEP”), a registered holding company, 
and Southern Ohio Coal Company (‘‘SSOCCO”), a 
coal mining subsidiary of Ohio Power, have filed 
with this Commission a post-effective amendment 
to the application-declaration previously filed in 
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this proceeding pursuant to Sections 6,7,9,10 and 
12 of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50(a)(3) thereunder. 


By order dated April 25, 1980 (HCAR No. 21537), 
Ohio Power and SOCCO were authorized to fi- 
nance the installation of coal preparation facilities 
at SOCCO’s Meigs Mine No. 1 and Racoon Mine 
No. 3 through capital contributions and long term 
loans by Ohio Power to SOCCO of $40,600,000. A 
post-effective amendment has now been filed 
seeking authorization to finance an additional 
$14,000,000 for an additional coal preparation fa- 
cility at the Meigs Mine. 


The additional funds will be used specifically to 
construct a fine refuse dewatering and disposal 
system (“dewatering system’) at Meigs Mine No. 
1. This dewatering system is necessary due to in- 
creased plant capacity and additional coal treat- 
ment made possible by the modifications to the 
preparation plant at Meigs Mine No. 1. Such in- 
creased capacity and treatment will increase the 
fine coal refuse produced at the Meigs Mine No. 1 
sixfold (from 37.3 tons per hours to 244). Further- 
more, the physicial and chemical characteristics of 
the refuse will be substantially different than at 
present, with the material being comprised almost 
exclusively of clays and clay shales. The dewater- 
ing system is planned to be in accordance with the 
applicable environmental laws. 


lt is proposed that the dewatering system will be fi- 
nanced through a combination of long-term loans 
and cash capital contributions by Ohio Power to 
SOCCO of $14,000,000. It is expected that Ohio 
Power will make its investment in SOCCO in one 
or more increments prior to June 30, 1982. In re- 
turn for the loans, SOCCO will issue to Ohio 
Power long-term promissory notes. Each of the 
notes will mature and become payable on Decem- 
ber 31, 2011. 


The investments made by Ohio Power in SOCCO 
will be made in the same proportion as the debt- 
equity ratio of Ohio Power at the end of the year 
prior to the investment. As of December 31, 1980, 
the debt-equity ratios of Chio Power were 55.9% 
long-term debt, 11.8% preferred stock, and 32.3% 
common equity. The interest rate on long-term 
debt will be equal to the effective interest cost of 
Ohio Power’s last issue of First Mortgage Bonds 
prior to the investment, the preferred dividend rate 
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will be equal to the dividend rate of Ohio Power's 
last issue of preferred stock prior to the invest- 
ment, and the return on common equity will not ex- 
ceed the rate of return on common equity speci- 
fied by the Federal Energy Regulatory 
Commission (‘FERC’) in the most recent whole- 
sale rate proceeding involving Ohio Power. In the 
absence of such a determination at this time, it is 
proposed that the cost of common equity capital of 
SOCCO be set at 13% until such time as FERC 
should take action specifying a rate of return in a 
wholesale rate proceeding involving Ohio Power. 
In the absence of such a determination at this 
time, it is proposed that the cost of common equity 
capital of SOCCO be set at 13% until such time as 
FERC should take action specifying a rate of re- 
turn in a wholesale rate proceeding involving Ohio 
Power, in which case the rate then established by 
FERC shall then become applicable on a prospec- 
tive basis to the then total common equity invest- 
ment of Ohio Power in SOCCO. The allowed rate 
of return on common equity shall not be applied to 
any of SOCCO’s retained earnings. No return al- 
lowance will be applied to such retained earnings. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
June 5, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicant-declarants at 
the addresses specified above. Proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22048/May 13, 1981 
In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
100 Broadway 
New York, New York 1005 


(70-6594) 


NOTICE OF PROPOSAL TO ISSUE DEBEN- 
TURES AT COMPETITIVE BIDDING 


Consolidated Natural Gas Company (‘“Consolida- 
ted’), a registered holding company, has filed a 
declaration with this Commission pursuant to Sec- 
tions 6(a) and 7 of the Public Utility Holding Com- 
pany Act of 1935 (‘Act’) and Rule 50 promulgated 
thereunder. 


Consolidated proposes to issue and sell at com- 
petitive bidding up to $100,000,000 principal 
amount of debentures maturing in twenty or fewer 
years. The debentures will be sold not later than 
December 31, 1981 and will be issued under a 
Ninth Supplemental Indenture to the Indenture be- 
tween Consolidated and Manufacturers Hanover 
Trust Company, as Trustee, dated as of May 1, 
1971. The bidding range will be not less than 99% 
nor more than 102% of the principal amount and 
the interest rate will be a multiple of Ye of 1%. The 
debentures will be subject to a sinking fund 
commencing in the sixth year of the term of the 
debentures, having the issue fully paid out at ma- 
turity. Consolidated will have the noncummulative 
option to redeem, on any sinking fund date, at the 
current sinking fund redemption price, an addition- 
al amount of debentures of up to 150% of the 
amount retired through operation of the sinking 
fund. Consolidated further states that it may re- 
quest by amendment that the proposed debenture 
sale be excepted from the competitive bidding re- 
quirements of Rule 50. 


The declaration and any amendments thereto are 
available for public inspection trhough the Com- 
mission’s Office of Public Reference. Interested 
persons wishing to comment or request a hearing 
should submit their views in writing by June 5, 
1981, to the Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, and serve 
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a copy on the declarant at the address specified 
above. Proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed 
with the request. Any request for a hearing shall 
identify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the declaration, as filed or as it 


may be amended, may be permitted to become ef- 
fective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22049/May 13, 1981 
In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


SENECA RESOURCES CORPORATION 
10 Lafayette Square 
Buffalo, New York 14203 


(70-6589) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF SHORT-TERM NOTES TO BANK BY SUBSID- 
IARY COMPANY AND GUARANTY THEREOF BY 
HOLDING COMPANY 


National Fuel Gas Company (‘National’), a regis- 
tered holding company, and Seneca Resources 
Corporation (“Seneca”), a wholly-owned subsidi- 
ary have filed an application-declaration with this 
Commission pursuant to Sections 6(a), 7 and 
12(b) of the Public Utility Holding Company Act of 


1935 (“Act”) and Rules 45 and 50(a)(2) thereun- 
der. 
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Seneca was authorized by a Commission order 
dated June 20, 1980 (HCAR No. 21633) to issue 
and sell up to $25,000,000 outstanding at any one 
time of short-term notes due on June 15, 1981, to 
the Houston National Bank (“Bank”). The note is 
secured by a portion of Seneca’s timber acreage 
and the payment of principal and interest on the 
note is unconditionally guaranteed by National. 


Seneca proposes to issue a similar note of up to 
$25,000,000 in principal amount to mature on or 
before June 15, 1982, to the Bank pursuant to a 
loan agreement. The note would be dated as of 
the date of issue and would be prepayable, in 
whole or in part, without penalty or premium. The 
note would be secured by a first mortgage in favor 
of the Bank covering approximately 23,000 acres 
of hardwood timber acreage owned by Seneca in 
Cameron, Elk and McKean Counties, Pennsylva- 
nia. This acreage was appraised by an independ- 
ent appraiser in 1978 and, at that time, the timber 
was estimated to be worth approximately 
$14,000,000. National proposes to unconditionally 
guarantee the payment of principal and interest on 
the note. Funds from the borrowing will be primari- 
ly used to continue Seneca’s oil and gas explora- 
tion program. 


The note will bear interest at the prime rate of in- 
terest at the Bank as it fluctuates from time to 
time. However, Texas state law sets a maximum 
allowable interest rate that the Bank’s interest rate 
cannot exceed. Consequently, if the prime rate ex- 
ceeds the set rate, but is subsequently reduced 
below that rate, Seneca would continue to pay the 
set rate until interest accrued equals the interest 
that would have accrued at the prime rate. Interest 
shall accure only on sums actually advanced and 
outstanding pursuant to the terms of the loan 
agreement. In addition, Seneca has agreed to 
maintain deposits equal to 10% of the amount 
available under the loan agreement in its account 
at the Bank (‘Average Daily Available Balance”). 
In the event that the Average Daily Available Bal- 
ance is less than the required amount for a 
specified period, Seneca has agreed to pay the 
Bank a fee equal to the greater of (a) the average 
prime rate of the Bank for the period, or (b) the av- 
erage rate paid by the Bank for 90-day certificates 
of deposit (with certain adjustments), multiplied by 
the amount of the deficiency in the Average Daily 
Available Balance. 
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Assuming Seneca borrows the full $25,000,000 
but decides not to maintain the required Average 
Daily Available Balance, at a 19% prime rate and 
a 18% rate for 90-day certificates of deposit, Sen- 
eca’s effective interest cost would be 20.9%. Sen- 
eca would pay $4,750,000 in interest on the princi- 
pal plus $475,000 as the payment in lieu of the 


Average Daily Available Balance at a prime rate of 
19%. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
June 5, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicant-declarants at 
the addresses specified above. Proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. Any 
request for a hearing shall identify specifically the 
issues of fact or law that are disputed. A person 
who so requests will be notified of any hearing, if 
ordered, and will receive a copy of any notice or 
order issued in this matter. After said date, ihe 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22050/May 13, 1981 


In the Matter of 


NORTHEAST UTILITIES 
174 Brush Hill Avenue 
West Springfield, Massachusetts 01089 


NORTHEAST UTILITIES SERVICE COMPANY 

THE CONNECTICUT LIGHT AND POWER 
COMPANY 

THE HARTFORD ELECTRIC LIGHT COMPANY 

WESTERN MASSACHUSETTS ELECTRIC 
COMPANY 

HOLYOKE WATER POWER COMPANY 


(37-65) 


NOTICE OF FILING OF POST-EFFECTIVE 
AMENDMENT REGARDING EXTENSION OF PE- 
RIOD FOR THE ISSUANCE OF LONG-TERM 
NOTES BY SERVICE COMPANY AND ACQUISI- 
TION BY HOLDING COMPANY 


Northeast Utilities Service Company (‘Service 
Company’), a subsidiary service company of 
Northeast Utilities (“Northeast”), a registered 
holding company, and its above-named associate 
electric utility companies, have filed with this Com- 
mission a post-effective amendment to the 
application-declaration in this proceeding pursuant 
to Sections 6(a), 7, 9(a), 10, and 13(b) of the Pub- 
lic Utility Holding Company Act of 1935 (‘‘Act’’) re- 
garding the following proposed transactions. 


By order dated June 30, 1966 (HCAR No. 15519), 
the Commission, among other things, authorized 
Service Company to issue and sell to Northeast 
for cash, and Northeast to acquire, during a five- 
year period commencing June 30, 1966, up to 
$3,000,000 aggregate principal amount to be out- 
standing at any one time of long-term unsecured 
notes of Service Company to bear interest at a 
rate of not more than one-quarter of one percent 
above the commercial bank prime rate on short- 
term loans in effect in Hartford, Connecticut. 


By orders dated July 30, 1969, January 29, 1971, 
and June 15, 1976 (HCAR Nos. 16437, 16980, 
and 19574), the Commission, among other things, 
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authorized increases in the aggregate principal 
amount of such notes to be issued and sold by 
Service Company to Northeast to the present limit 
of $10,000,000 aggregate principal amount at any 
one time outstanding and also extended the au- 
thorization with respect to the issuance and sale of 
notes to June 30, 1981. The aggregate capital of 
Service Company, including its outstanding notes 
and capital stock, will be maintained at all times at 
an amount not to exceed the sum of two months’ 
operating expenses, plus an amount necessary to 
finance the inventory of materials and supplies 
proposed to be purchased by Service Company 
and stored in its central warehouse, plus the cost 
of Service Company’s property less applicable re- 
serves, prepayments, and petty cash working 
funds. 


Applicants-declarants now propose to further ex- 
tend the period during which the notes may be 
issued to June 30, 1986, in order to permit Service 
Company to meet and maintain its net cash re- 
quirements for working capital. Such long-term 
unsecured notes, which will not exceed 
$10,000,000 maximum aggregate principal 
amount at any one time outstanding, will mature 
40 years from the date the first of such notes are 
issued, will bear interest at a rate not more than 
120% of the commercial bank prime rate on short- 
term loans in effect from time to time in Hartford, 
Connecticut, and may be repaid at any time with- 
out premium. In all other respects, the notes will 
carry the same terms and provisions and be sub- 
ject to the same limitation on the aggregate capital 
of Service Company as the notes authorized 
under the July 30, 1969, order. 


The post-effective amendment states that no fees 
or expenses will be incurred in connection with the 
proposed transactions and that no consent or ap- 
proval of any state commission or federal commis- 
sion, other than this Commission, is required in re- 
spect of the proposed transactions. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
June 11, 1981, to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
and serve a copy on the applicants-declarants at 
the address specified above. Proof of service (by 
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affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
of fact or law that are disputed. A person who so 
requests will be notified of any hearing, if ordered, 
and will receive a copy of any notice or order 
issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22051/May 14, 1981 


In the Matter of 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 

P.O. Box 21106 

Shreveport, Louisiana 71156 


(70-6602) 


NOTICE OF PROPOSED TRANSACTIONS RE- 
LATED TO FINANCING AIR POLLUTION CON- 
TROL FACILITIES 


Southwestern Electric Power Company 
(“SWEPCO”), a public-utility subsidiary company 
of Central and South West Corporation, a regis- 
tered holding company, has filed an application- 
declaration with this Commission pursuant to Sec- 
tions 6(a), 7, 9(a), 10, and 12(d) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rules 44 and 50(a)(5) thereunder. 


SWEPCO has under construction Unit No. 3 of the 
Welsh Power Plant (the “Unit’), in Titus County, 
Texas. The Unit, scheduled to be completed in 
early 1982, will have a rated capacity of 530 
megawatts and an estimated total cost of 
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$167,900,000. In order to comply with applicable 
state and federal environmental control standards 
with respect to the Unit, it is necessary to con- 
struct, as part of the Unit, certain air pollution con- 
trol facilities (the ‘Facilities’”). SWEPCO proposes 
to enter into an Installment Sale Agreement (the 
“Agreement’) with Titus Company Fresh Water 
Supply District No. 1 (the “District’), an instrumen- 
tality of the State of Texas, under which the Dis- 
trict would undertake the financing of the Facili- 
ties. The Agreement provides that SWEPCO will 
transfer to the District its interest in the Facilities 
as they presently exist and will be reimbursed for 
its cost of acquiring and constructing the property 
so transfered. SWEPCO will then cause the con- 
struction of the Facilities to be completed for the 
District and will be reimbursed by the District for 
the cost of such construction. Title to various 
portions of the Facilities will be in the District dur- 
ing the course of construction. Title to the Facili- 
ties will automatically vest in SWEPCO upon com- 
pletion. 


The District will finance the acquisition or con- 
struction of the Facilities through the issuance and 
sale, concurrently with the execution of the Agree- 
ment, of the District's Pollution Control Revenue 
Bonds in an aggregate amount presently esti- 
mated at $16,000,000 but in no event to exceed 
$20,000,000. The bonds will bear interest semi- 
annually and will mature at a date or dates not 
more than 30 years from the issue date, the exact 
maturity dates to be determined at the time of 
pricing of the bonds in order to take maximum ad- 
vantage of then current market conditions. The 
proceeds from the sale of the bonds will be placed 
in a construction fund created and established 
under the indenture and will be disbursed to reim- 
burse SWEPCO for the cost of construction of the 
Facilities, including their acquisition from 
SWEPCO and their completion. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
June 15, 1981, to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
and serve a copy on the applicant-declarant at the 
address specified above. Proof of service (by affi- 
davit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. Any request 
for a hearing shall identify specifically the issues 
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of fact or law that are disputed. A person who so 
requests will be notified of any hearing if ordered 
and will receive a copy of any notice or order 
issued in this matter. After said date, the 
application-declaration, as filed or as it may be 
amended, may be granted and permitted to be- 
come effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22052/May 14, 1981 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPPI! POWER COMPANY 
Gulfport, Mississippi 


(70-6528) 


SUPPLEMENTAL ORDER AUTHORIZING ISSU- 
ANCE OF FIRST MORTGAGE BONDS FOR 
SINKING FUND PURPOSES 


Alabama Power Company (‘Alabama’), Georgia 
Power Company (‘‘Georgia’), Gulf Power Compa- 
ny (‘Gulf’) and Mississippi Power Company 
(“Mississippi”) public utility subsidiaries of The 
South Company, a registered holding company, 
have filed a declaration and amendments thereto 
with this Commission pursuant to Sections 6 and 7 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(5) thereunder. 
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By order dated January 16, 1981, (HCAR No. 
21888) Alabama and Mississippi were authorized 
to obtain authentication and delivery of certain 
series of their First Mortgage Bonds and to surren- 
der such bonds to the respective indenture trus- 
tees in order to satisfy the improvement fund re- 
quirements of the Alabama indenture and the 
sinking fund requirements of the Mississippi in- 
denture. Jurisdiction was reserved over similar 
proposals by Georgia pending completion of the 
record. By order dated April 23, 1981 (HCAR No. 
22020) Gulf was authorized to obtain the authenti- 
cation and delivery of its First Mortgage Bonds. 
Jurisdiction was reserved over a similar proposal by 
Georgia pending completion of the record. 


By post-effective amendment, Georgia has in- 
formed the Commission that the Georgia Public 
Service Commission has authorized the issuance 
of up to $25,226,000 principal amount of First 
Mortgage Bonds by Georgia. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied with respect 
to the issuance of the bonds by Georgia. 


IT IS ORDERED pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, be, and it hereby is, permitted to be- 
come effective forthwith, with respect to the issu- 
ance of the bonds by Geogia subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


IT IS FURTHER ORDERED, that jurisdiction here- 
tofore reserved in the order of April 23, 1981 with 
respect to Georgia be, and it hereby is released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11766/May 8, 1981 


In the Matter of 


ANCHOR NATIONAL LIFE INSURANCE 
COMPANY 


and 


INTERPLAN VARIABLE ACCOUNT 
Camelback at 22nd Street 
Phoenix, Arizona 


(812-4828) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTIONS 
2(a)(32), 2(a)(35), 22(c), 26(a), 27(c)(1), 27(c)(2), 
27(d) OF THE ACT, AND RULE 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that Anchor National 
Life Insurance Company (the “Company’”), a stock 
life insurance company established under the laws 
of the State of California, and Interplan Variable 
Account (the ‘‘Variable Account’), a separate 
account of the Company registered under the In- 
vestment Company Act of 1940 (‘‘Act’’) as an 
open-end management investment company, 
(hereinafter ‘““Applicants’) filed an application on 
February 23, 1981 and an amendment thereto on 
April 14, 1981 for an order of the Commission pur- 
suant to Section 6(c) of the Act granting exemp- 
tions from Sections 2(a)(32), 2(a)(35), 22(c), 
27(c)(1), 27(c)(2), 27(d) of the Act and Rule 22c-1 
thereunder, to the extent necessary, to permit the 
transactions described below. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


BACKGROUND 


Anchor National Life Insurance Company is a 
stock life insurance company organized under the 
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laws of the State of California in April, 1965. The 
Company established the Variable Account on No- 
vember 18, 1977 pursuant to the provisions of 
California law. The Variabie Account was estab- 
lished to act as the funding entity for the Individual 
Single Purchase Payment Variable Annuity Con- 
tracts (“Contracts”) to be issued by the Company. 


Purchase payments under the Contracts will be al- 
located to the Variable Account. The Variable Ac- 
count invests in an internationally diversified port- 
folio of fixed income securities denominated in 
foreign currencies as well as the U.S. dollar. 


The Contracts may be purchased under a Single 
Purchase Payment Plan for a minimum purchase 
payment of $5,000. Subsequent purchase pay- 
ments may be made only with the consent of the 
Company. 


The Contracts will be offered without the imposi- 
tion of a sales charge deduction at time of sale. 
However, the Contracts contain a provision which 
imposes a deferred sales charge in the event 
there is a surrender in the early years of the Con- 
tract. The charge is referred to as a Contingent 
Deferred Sales Charge (“Charge”) and is intended 
to reimburse the company for expenses incurred 
which are related to Contract sales. The Charge is 
deducted, except as noted below, in the event of a 
partial or complete surrender. 


It is equal to five percent (5%) of the lesser of pur- 
chase payments made during the seven (7) years 
immediately preceding the valuation period during 
which request for surrender is received by the 
Company or the amount surrendered. During any 
Contract Year on a non-cumulative basis the Con- 
tract Owner may, not more frequently than annual- 
ly, surrender an amount up to ten percent (10%) of 
the Contract Value without incurring a Charge; any 
surrender in excess thereof will be subject to the 
applicable Charge. 


The Contracts will be sold by licensed insurance 
agents in those states where the Contracts may 
be lawfully sold. Such agents will be registered 
representatives of broker-dealers registered under 
the Securities Exchange Act of 1934 which are 
members of the National Association of Securities 
Dealers, Inc. The Bank of New York , or its London 
branch, acts as custodian of all securities and 
cash of the Variable Account purchased or ob- 
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tained outside the United States, except securities 
purchased in the Pacific Basin which will be held 
by a sub-custodian. 


The Company has primary responsibility for all ad- 
ministration of the Contracts. The Company pur- 
chases Contract administrative services from 
Bradford Trust Company of Boston (‘Contract Ad- 
ministrator’). As compensation for its services, the 
Contract Administrator is paid on a monthly basis 
a Contract Administrative Charge by the Variable 
Account at an annual rate of $25 per Contract in 
force. The Company also deducts premium taxes 
were applicable. Finally, a Mortality Risk Premium 
is charged against the Variable Account and 
deduced on a daily basis which is equal on an an- 
nual basis to 1.25% of the average net asset value 
of the Variable Account. 


Applicants agree that if the exemptions requested 
in the application are granted they shall remain in 
effect only so long as there is no increase in such 
charges. 


CONTINGENT DEFERRED SALES CHARGE 
Section 2(a)(35) 


Section 2(a)(35) defines ‘‘sales load” as the differ- 
ence between the price of a security to the public 
and that portion of the proceeds from its sale 
which is received and invested or held for invest- 
ment by the issuer less any portion of such differ- 
ence deducted for trustees’ or custodians’ fees, in- 
surance premiums, issue taxes or administrative 
expenses or fees which are not properly charge- 
able to sales or promotional expenses. 


Applicants submit that the proposed Charge is 
consistent with the intent of the definition of sales 
load contained in the Act. The Charge would be 
imposed by the Company to reimburse it for ex- 
penses related to the sale of the Contracts, which 
the Applicants submit is within the Section 2(a) 
(35) definition of sales load but for the timing of 
the imposition of the charge. 


Nevertheless, Applicants have requested an ex- 
emption from the provisions of Section 2(a)(35) to 
the extent such exemption may be necessary to 
implement the proposed pricing of their Contracts. 
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Section 22(c) and Rule 22c-1 


Rule 22c-1, promulgated under Section 22(c) of 
the Act, in pertinent part, prohibits a registered in- 
vestment company issuing a redeemable security 
from selling, redeeming or repurchasing any such 
security except at a price based on the current net 
asset value of such security. When the Contract 
Owner withdraws all or a part of the Contract 
Value, the proceeds paid on such surrender will be 
based on the current net asset value. The Charge 
will be deducted at the time of redemption in 
arriving at the Contract Owner’s proportionate 
share or account value. 


While Applicants do not believe that the imposition 
of the Charge is violative of Section 22(c) or Rule 
22c-1, they have requested an exemption from the 
provisions of Section 22(c) and Rule 22c-1 there- 
under, to the extent necessary, to offer the Con- 
tracts as proposed. 


Sections 26(a)(2)(C) and 27(c)(2) 


Section 27(c)(2) prohibits a registered investment 
company or depositor or underwriter for such 
company from selling periodic payment plan certif- 
icates unless the proceeds of all payments, other 
than sales loads, on such certificates are depos- 
ited with a trustee or custodian having the qualifi- 
cations prescribed in Section 26(a)(1) and are 
held by such trustee or custodian under an agree- 
ment containing substantially the provisions re- 
quired by Sections 26(a)(2) and 26(a)(3) of the 
Act. 


Section 26(a)(2)(C) of the Act provides, in sub- 
stance, that no payment to the depositor or princi- 
pal underwriter of a unit investment trust shall be 
allowed the custodian bank as an expense, except 
a fee, not exceeding such reasonable amounts as 
the Commission may prescribe, as compensation 
for performing bookkeeping and other administra- 
tive services normally performed by the custodian. 


Applicants allege that the Charge to be imposed (if 
any) upon the surrender of the Contracts issued 
with respect to the Separate Account is designed 
to recover distribution costs relating to the sales of 
the Contracts. The Contracts merely defer the time 
when the sales charge may be imposed. 
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Applicants further allege that since there is noth- 
ing in the Act to suggest that if Contingent De- 
ferred Sales Charges were being used at the time 
the Act was promulgated, that deductions for such 
sales charges would not have been permitted, 
and, since it is in the Contract Owners’ best inter- 
ests that the entire amount of their purchase pay- 
ments be invested at the time when made, they 
have requested an exemption from the provisions 
of Sections 26(a)(2)(C) and 27(c)(2) of the Act, to 
the extent necessary, in order to permit the offer 
and sale of the Contracts subject to the Charge as 
described above. 


Sections 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, de- 
fines “redeemable security” as any security under 
the terms of which the holder, upon its presenta- 
tion to the issuer, is entitled to receive approxi- 
mately his proportionate share of the issuer’s cur- 
rent net assets or the cash equivalent thereof. 


Section 27(d) of the Act, in pertinent part, requires 
that the holder of a periodic payment plan certifi- 
cate be able to surrender the certificate under cer- 
tain circumstances with the recovery of certain 
front-end sales charges. Applicants assert that the 
Contracts offered are not periodic payment con- 
tracts but request exemption from such Sections, 
to the extent necessary, to offer the Contracts. Ap- 
plicants submit that the imposition of the Charge 
does not violate Sections 2(a)(32) and 27(d). 


Applicants assert that Sections 2(a)(32) and 27(d) 
contemplate the assessment of an initial sales 
load and that under the Contracts the net amount 
invested is the gross purchase payments. Thus, 
the owner’s proportionate share or account value 
would be the gross purchase payments, plus or 
minus any increase or decrease in value less the 
charge. Applicants assert that deferring the impo- 
sition of the charge in no way restricts the contract 
owner from receiving his proportionate share or 
account value upon surrender. Applicants contend 
that the charge is contingent upon an event which 
might never occur, and that the purchaser’s initial 
amount invested is maximized, thus providing a 
benefit to the purchaser. Applicants have re- 
quested an exemption from the provisions of Sec- 
tions 2(a)(32) and 27(d), to the extent necessary, 
to permit the imposition of the Contingent Deferred 
Sales Charge and to offer the Contracts. 
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Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, pro- 
hibits any registered investment company issuing 
periodic payment certificates, or depositor or un- 
derwriter of such company, from selling any such 
certificate unless it is a redeemable security. Ap- 
plicants assert that the Contracts issued are not 
periodic payment plans but nevertheless request 
an exemption, to the extent necessary, to offer the 
Contracts. 


Applicants submit that the Charge is not a restric- 
tion on redemption within the meaning of Section 
27(c(1) since it does not operate to restrict con- 
tract redeemability during the accumulation peri- 
od. Applicants assert that deferring the imposition 
of the sales charge in no way restricts the Contract 
Owner from receiving his proportionate share or 
current value on surrender and has the effect, 
though deferral of sales charge until Contract 
Value is withdrawn, of increasing the Contract 
Value available for redemption. However, Appli- 
cants have requested an exemption from the oper- 
ation of the provisions of Section 27(c)(1), to the 
extent necessary, to permit the Charge to be 
imposed only upon redemption or partial withdraw- 
al of contract value. 


ANNUAL ADMINISTRATIVE CHARGE 


As previously noted, the Contracts are subject to 
an annual administrative charge of $25. In addi- 
tion, the Variable Account will reimburse the Con- 
tract Administrator for certain out-of-pocket ex- 
penses (i.e., postage, envelopes, forms and 
telephone charges). If the value of a Contract is 
surrendered for its full value, the administrative 
charge, in most instances, will be deducted from 
the owner’s redemption proceeds. 


Because the provisions of the Act discussed 
above under the heading “Contingent Deferred 
Sales Charge” may be said to be equally applica- 
ble in this situation, Applicants hereby request an 
exemption from the provisions of Sections 2(a) 
(32), 22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d) 
and Rule 22c-1, to the extent necessary, to permit 
the deduction of the annual administrative charge 
under the circumstances described. 
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PAYMENT OF CONTRACT FEES AND 
CHARGES 


Sections 26(a) and 27(c)(2) 


Section 26(a)(2)(C) of the Act, as here pertinent, 
provides, in substance, that no payment to the de- 
positor or principal underwriter of a unit invest- 
ment trust shall be allowed the custodian bank as 
an expense, except a fee, not exceeding such rea- 
sonable amounts as the Commission may pre- 
scribe, as compensation for performing bookkeep- 
ing and other administrative services normally 
performed by the custodian. 


Section 26(a)(2)(D) further provides that the 
custodian have possession of all securities and 
other property in which the funds of the trust are 
invested subject only to the charges and collec- 
tions allowed under clauses (A), (B) and (C) of 
Section 26(a)(2) until distribution thereof to the se- 
curity holders of the trust. Section 27(c)(2) applies 
the same restrictions to periodic payment plan cer- 
tificates. 


The Applicants request an exemption from the 
provisions of Sections 26(a) and 27(c)(2), to the 
extent necessary, to permit the deduction by the 


Company and the payment to the Company of an 
annual administrative charge, the Mortality Risk 
Premium and any premium tax, as set forth above. 


The Applicants consent that the foregoing re- 
quested exemptions from Sections 26(a) and 
27(c)(2) may be made subject to the following con- 
ditions: (1) that the deductions under the Con- 
tracts for administrative services shall not exceed 
such reasonable amounts as the Commission 
shall prescribe and the Commission may reserve 
jurisdiction for such purpose; and (2) that the pay- 
ment of sums and charges out of the assets of the 
Separate Account shall not be deemed to be ex- 
empted from regulation by the Commission by rea- 
son of the requested order, provided that the Ap- 
plicants’ consent to this condition shall not be 
determined to be a concession to the Commission 
of authority to regulate the payment of sums and 
charges out of such assets, other than the charges 
for administrative services, and the Applicants re- 
serve the right in any proceeding before the Com- 
mission, or in any suit or action in any court, to as- 
sert that the Commission has no authority to 
regulate the payment of such other sums and 
charges. 
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Section 6(c) 


Section 6(c) of the Act provides, in part, that the 
Commission may conditionally or unconditionally 
exempt any person, security, or transactions or 
any class or classes or persons, securities, or 
transactions from any provision of the Act or any 
rule or regulation under the Act if, and to the ex- 
tent such exemption is necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, no later than May 29, 1981 at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C., 20549. A copy of such request shall be 
served personally or by mail upon the Applicants 
at the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following May 29, 1981 unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered will receive any no- 
tice and orders in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11767 /May 8, 1981 


In the Matter of 
PHILADELPHIA LIFE INSURANCE COMPANY 
and 


PHILADELPHIA LIFE SEPARATE ACCOUNT A 
111 North Broad Street 
Philadelphia, Pennsylvania 19107 


(812-4778) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE INVEST- 
MENT COMPANY ACT OF 1940 GRANTING EX- 
EMPTIONS FROM SECTIONS 2(a)(32), 2(a)(35), 
22(c), 26(a)(1), 26(a)(2)(C), 26(a)(2)(D), 27(c)(1), 
27(c)(2) and 27(d) OF THE ACT AND RULE 22c-1 
THEREUNDER, AND PURSUANT TO SECTION 
11 OF THE ACT APPROVING CERTAIN OFFERS 
OF EXCHANGE. 


NOTICE IS HEREBY GIVEN that Philadelphia Life 
Insurance Company (‘Philadelphia Life) a legal 
reserve stock life insurance company incorporated 
under the laws of the Commonwealth of Pennsyl- 
vania, and Philadelphia Life Separate Account A 
(“Separate Account A’), a separate account of 
Philadelphia Life registered under the Investment 
Company Act of 1940 (the “Act’’) as a unit invest- 
ment trust (collectively ‘““Applicants’’), filed an ap- 
plication on December 5, 1980 and an amendment 
thereto on February 4, 1981, pursuant to Section 
6(c) of the Act, for an order granting exemptions 
from the provisions of Sections 2(a)(32), 2(a)(35), 
22(c), 26(a)(1), 26(a)(2)(C), 26(a)(2)(D), 27(c)(1), 
27(c)(2) and 27(d) of the Act, and Rule 22c-1 
thereunder, and pursuant to Section 11 of the Act 
with respect to certain offers of exchange, insofar 
as such exemptions are necessary to permit the 
transactions described below. All interested per- 
sons are referred to the Application on file with the 
Commission for a statement of representations 
contained therein which are summarized below. 


Separate Account A will initially issue only single 
premium deferred variable annuity contracts 
(“Contracts”), without an initial sales charge, but 
which will provide for a Contingent Sales Charge 
Reimbursement (“‘Contingent Sales Charge”). The 
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Contracts will allow the purchaser (‘‘Contract 
Owner’) to direct that the single premium payment 
made under the terms of the Contract be invested 
in shares of one or more of four open-end, 
diverified investment companies known as Pliyield 
Fund, Inc., Plitrend Fund, Inc., Pligrowth Fund, 
Inc., and Plimoney Fund, Inc. (hereinafter collec- 
tively referred to as the ‘“PLI Funds’). 


A minimum single purchase payment of $3,000 is 
required to purchase a Contract. Contract pur- 
chasers will not pay a sales charge at the time of 
purchase but will pay a Contingent Sales Charge if 
a full or partial redemption of a Contract is made 
within a specified period of time after purchase, 
except in the case of a partial surrender of up to 
eight percent (8%) of the single premium payment 
as hereinafter described. The Contingent Sales 
Charge will be applied against the proceeds of re- 
demption at a rate starting at six percent (6%) dur- 
ing the first full Contract year, and declining one 
percent (1%) per year thereafter until the sixth 
year. At no time will the Contingent Sales Charge 
ever exceed six percent (6%) of the purchase pay- 
ment. During the seventh and subsequent full 
Contract year(s), there is no charge in the event of 
a redemption. After a Contract has been in force 
for a full Contract year (12 months) a Contract 
Owner may surrender up to eight percent (8%) of 
the single premium purchase payment each Con- 
tract year without the proceeds of redemption 
being subject to the Contingent Sales Charge 
which would otherwise be applicable. This right of 
surrender is noncumulative. The Contingent Sales 
Charge is retained by Philadelphia Life to reim- 
burse it for the expenses incurred in connection 
with the sale of the Contracts. These expenses in- 
clude commissions, promotional costs, administra- 
tion and the like. 


Prior to annuitization, the Contracts will be subject 
to a fixed annual Administrative Expense Deduc- 
tion of $25. This Administrative Expense Deduc- 
tion will reimburse Philadelphia Life for its admin- 
istrative expenses incident to contract issue and 
maintenance. Such charge is solely to reimburse 
Philadelphia Life for accumulated administrative 
expenses. Philadelphia Life will also deduct a daily 
asset charge against Separate Account A equal 
on an annual basis to 1.0% per annum for the as- 
sumption of the mortality and administrative ex- 
pense risks. Philadelphia Life has allocated .4% of 
the asset charge to mortality risk premium and the 
remaining .6% to expense risk. 
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Section 2(a)(35) 


Section 2(a)(35) of the Act defines “sales load” as 
the difference between the price of a security to 
the public and that portion of the proceeds from its 
sale which is received and invested, less any 
portion of such difference deducted for trustee’s or 
custodian’s fees, insurance premiums, issue 
taxes, or “administrative expenses or fees which 
are not properly chargeable to sales or promotion- 
al activities.” 


Applicants state that the definition of sales load 
contained in Section 2(a)(35) contemplates that 
any deduction therefor will be made from the secu- 
rity purchaser’s investment at the time when the 
Contract is purchased. However, the Contingent 
Sales Charge (if any) that would be made upon 
the surrender of a Contract for redemption would 
be applied to pay sales expenses including the 
administrative expenses and fees which are prop- 
erly chargeable to sales or promotional activities 
theretofore incurred in connection with the offer 
and sale of the Contracts. Applicants contend that 
the fact that the sales charge is deducted from the 
Contract proceeds of redemption rather than from 
the purchase payment initially made to acquire the 
Contract, does not change its essential character. 
Accordingly, Applicants have requested an ex- 
emption from the provisions of Section 2(a)(35) of 
the Act, to the extent necessary, in order to permit 
the offer and sale of the single premium contracts 
with a Contingent Sales Charge. 


Section 22(c) and Rule 22c-1 


Section 22(c) of the Act and Rule 22c-1 thereun- 
der prohibit a registered investment company 
issuing redeemable securities from selling, re- 
deeming, or repurchasing any such security ex- 
cept at a price based upon the current net asset 
value of such security. Because the Contingent 
Sales Charge is deducted from the amount that 
the Contract Owner receives upon redemption, it 
may be said that the Contract Owner does not re- 
ceive an amount equal to the current net asset 
value of his Contract. Applicants submit, however, 
that the deduction of a Contingent Sales Charge at 
the time the Contract is submitted for redemption, 
as opposed to the deduction of such charge at the 
time that the investment is initially made, does not 
prevent the Contract Owner from receiving the 
current net asset value of his Contract upon re- 
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demption. The entire amount of the Contract pur- 
chase payment will be invested until the Contract 
is annuitized or until redemption. By virtue of the 
fact that no sales charge will be made if the Con- 
tract is annuitized under an annuity option involv- 
ing life contingencies or if redemption, in whole or 
part, is effected after six full Contract years, the 
proposed arrangement is more beneficial to the 
Contract Owner. Finally, the maximum amount to 
which such charge may apply is the single premi- 
um payment paid for the Contract. 


Applicants have requested an exemption from the 
provisions of Section 22(c) and Rule 22c-1 there- 
under, to the extent necessary, in order to permit 
the offer and sale of the Contracts with a Contin- 
gent Sales Charge. 


Sections 26(a)(1), 26(a)(2)(D) and 27(c)(2) 


In pertinent part, Section 27(c)(2) of the Act pro- 
hibits a registered investment company and any 
depositor or underwriter for such company from 
selling periodic payment plan certificates unless 
the proceeds of all payments, other than the sales 
load, are deposited with a trustee or custodian 
having the qualifications prescribed in Section 
26(a)(1) and held under an agreement containing, 
in substance, the provisions required by Sections 
26(a)(2) and 26(a)(3) of the Act. 


Section 26(a)(1) requires the trustee or custodian 
to be a bank which meets certain financial 
standards. Section 26(a)(2)(D) of the Act requires, 
in part, that the custodian shall have possession of 
all the securities and other property in which the 
funds of the unit investment trust are invested. Ap- 
plicant proposes to hold in custody for safekeep- 
ing the property and assets of Separate Account A 
and is therefore requesting an exemption from the 
cited provisions of the Act in order that it may do 
so. 


In support of the requested exemptions from the 
foregoing provisions of the Act, Applicant states 
that it is subject to extensive supervision and con- 
tro! by the Pennsyviania Insurance Commissioner 
and the comparable official of each state in which 
it does business. Such supervision requires 
Philadelphia Life to file complete and detailed peri- 
odic reports. Applicant also states that the activi- 
ties of Philadelphia Life are subject to review by 
the Pennsylvania Insurance Department and its 
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representatives at all times and are subject to 
comprehensive examinations periodically. Further, 
Philadelphia Life, under the arrangement for 
recordkeeping will either maintain itself or through 
an agent a record of all purchases and redemp- 
tions of PLI Fund shares with respect to Separate 
Account A. 


Under the foregoing circumstances, the Applicants 
contend that the dangers against which Section 
26(a) and 27(c)(2) are directed are not present. 
Applicant has thus requested an exemption from 
the provisions of Sections 26(a)(1), 26(a)(2)(D) 
and 27(c)(2) of the Act in order that Philadelphia 
Life may perform the safekeeping and other func- 
tions normally performed by a custodian with re- 
spect to Separate Account A. 


Sections 26(a)(2)(C) and 27(c)(2) 


As stated above, Section 27(c)(2) of the Act pro- 
vides, in part, that a periodic payment plan certifi- 
cate company or a depositor or underwriter for 
such a company are prohibited from selling any 
such certificates unless, among othe things, the 
proceeds of all payments, other than the sales 
load, on the certificates are deposited with a trust- 
ee or custodian. 


Section 26(a)(2)(C) of the Act provides that no 
payment to the depositor of, or principal underwrit- 
er for, a registered unit investment trust (or to any 
affiliated person or agent of such depositor or prin- 
cipal underwriter) shall be allowed the trustee or 
custodian as an expense except for payment of a 
fee, not exceeding such reasonable amount as the 
Commission may prescribe as compensation for 
performing bookkeeping and other administrative 
services of a character normally performed by the 
trustee or custodian. 


Applicants allege that the Contingent Sales 
Charge to be imposed (if any) upon the surrender 
of the Contracts is designed to recover distribution 
costs relating to the sales of the Contracts. The 
Contracts merely defer the time (if any) when the 
sales charge may be imposed. Applicants further 
contend that it is in the Contract Owners’ best in- 
terests that the entire amount of their purchase 
payments be invested at the time when made. 
Therefore, Applicants have requested an exemp- 
tion from the provisions of Section 26(a)(2)(C) and 
27(c)(2) of the Act, to the extent necessary, in 
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order to permit the offer and sale of the single pre- 
mium Contracts subject to the Contingent Sales 
Charge described. 


Sections 26(a) and 27(c)(2) 


Section 26(a)(2)(D) further provides that the 
Custodian have possession of all securities and 
other property in which the funds of the trust are 
invested subject only to the charges and collec- 
tions allowed under clauses (A), (B) and (C) of 
Section 26(a)(2) until distribution thereof to the se- 
curity holders of the trust. 


The Contracts provide that there shall be deducted 
a fixed, annual Administrative Expense Deduction 
of $25. There shall also be deducted a 1% asset 
charge which will be paid to Philadelphia Life for 
providing mortality and expense guarantees. 


Applicants have requested an exemption from the 
provisions of Sections 26(a) and 27(c)(2) to the 
extent necessary to permit (1) the deduction by 
Philadelphia Life of the annual Administration Ex- 
pense Deduction, to be paid to Philadelphia Life, 
and the fee of Philadelphia Life for providing the 
mortality and expense undertakings, and (2) de- 
pending on the requirements of the particular 
state, either (a) the deduction from purchase pay- 
ments where made and payment of applicable an- 
nuity premium taxes to such state by Philadelphia 
Life or (b) the deduction of such taxes by Philadel- 
phia Life from the value of the Contract account 
and the payment of such taxes to such state at the 
time when an annuity is effected. 


Applicant has consented that all of the foregoing 
requested exemptions from Sections 26(a)(1), 
26(a)(2) and 27(c)(2) be made subject to the fol- 
lowing conditions: 


(a) the charges to Contract Owners for administra- 
tive services shall not exceed such reasonable 
amounts as the Commission shall prescribe, juris- 
diction being reserved for such purpose; and 


(b) the payment of sums and charges out of Sepa- 
rate Account A shall not be deemed to be ex- 
empted from regulation by the Commission by rea- 
son of the requested order; provided, that 
Applicants’ consent to this condition shall not be 
deemed to be a concession to the Commission of 
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authority to regulate the payment of sums and 
charges out of such assets other than charges for 
administrative services, and Applicant reserves 
the right in any proceeding before the Commis- 
sion, or in any suit or action in any court, to assert 
that the Commission has no authority to regulate 
the payment of such other sums or charges. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, 
makes it unlawful for any registered investment 
company issuing periodic payment plan certifi- 
cates, or for any depositor or underwriter of such 
company, to sell any such certificate unless it is a 
redeemable security. 


Applicants contend that the imposition of a Contin- 
gent Sales Charge upon the proceeds of redemp- 
tion is not a restriction on redemption within the 
meaning of Section 27(c)(1). The Contract Owner 
is not prohibited in any way from tendering his 
Contract for redemption. The absence of an initial 
sales charge on the Contracts and the presence of 
a Contingent Sales Charge upon a redemption 
during the years that the charge is applicable has 
no meaningful bearing on the subject of redeema- 
bility. Applicants further assert that the redemption 
price of the Contracts is based upon a determina- 
tion of the Separate Account’s net asset value in 
manner consistent with the provisions of the Act, 
and the contingency of the sales charge feature 
can operate as a benefit to the Contract Owner. 


Nevertheless, Applicants have requested an ex- 
emption from the provisions of Section 27(c)(1) to 
the extent that one is deemed necessary, in order 
to permit the offer and sale of the Contracts with a 
Contingent Sales Charge. 


Section 2(a)(32) and Section 27(d) 


Section 2(a)(32) of the Act, in substance, defines 
a redeemable security as a security under the 
terms of which the holder is entitled to receive ap- 
proximately his proportionate share of the issuer's 
current net assets, or the cash equivalent thereof. 
Section 27(d) of the Act, in substance, requires 
that the holder of a periodic payment plan certifi- 
cate be able to surrender his certificate within a 
specified time and receive the value of his account 
and the return of sales charges in excess of a cer- 
tain percentage. Section 2(a)(32) and 27(d) there- 
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fore, contemplate the deduction of sales charges 
from purchase payments at the time they are 
made. 


Applicants state that the fact that the sales 
charges are not deducted from the amount initially 
invested does not change the essential nature of 
the deduction being made and does not alter the 
fact that the investor in fact receives his propor- 
tionate share of the issuer's current net assets and 
the value of his account upon redemption. Appli- 
cants maintain that the Contingent Sales Charge 
pricing structure will be advantageous to the Con- 
tract purchaser since it will permit the entire pur- 
chase payment (except where state premium tax 
deduction is required) to be invested through Sep- 
arate Account A. Accordingly, the purchaser will 
have the opportunity to have his entire purchase 
payment benefit from any investment growth in the 
Separate Account. Applicants believe that this 
arrangement is preferable to that which imposes 
an initial sales charge upon a variable annuity 
contract purchase price since the effect of such 
charge is to reduce the amount initially invested. 
Applicants further state that Contract purchasers 
will have the advantage of never having their ac- 
cumulations subject to the Contingent Sales Char- 
ge if they make no withdrawals under their Con- 
tracts during the periods for which the charges are 
applicable or if they annuitize. Finally, Applicants 
state that the Contract Owner is, upon redemption, 
entitled to his proportionate share of interest at the 
time of redemption. The Contingent Sales Charge 
arrangement defers the timing of the sales charge 
and further makes it possible that such charge will 
never be imposed. Applicants believe that this is 
an obvious benefit to the Contract purchaser, as 
compared to a contract with an initial sales 
charge. 


Therefore, Applicants have requested, to the ex- 
tent necessary, an exemption from the provisions 
of Section 2(a)(32) and 27(d) of the Act to permit 
the offer and sale of the Contracts with a Contin- 
gent Sales Charge. 


Sections 11(a) and 11(c) 


Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company or 
any principal underwriter for such a company to 
make or cause to be made, an offer to the holder 
of a security of such company, or of any other 
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open-end investment company, to exchange his 
security for a security in the same or another such 
company on any basis other than the relative net 
asset values of the respective securities to be ex- 
changed unless the terms of the offer have first 
been submitted to and approved by the Commis- 
sion. Section 11(c) provides that, irrespective of 
the basis of exchange, the provisions of Section 
11(a) shall be applicable to any type of offer of ex- 
change of the securities of a registered unit invest- 
ment trust for the securities of any other invest- 
ment company. 


The purchaser of a Contract has the right, from 
time to time and at any time, to exchange that part 
of the value of his account represented by shares 
of one of the PLI Funds for the shares of any of 
the other PLI Funds at net asset value. Therefore, 
because the shares of one PLI Fund may be freely 
exchanged for the shares of another PLI Fund at 
net asset value, Applicants believe that the provi- 
sions of Section 11(a) are inapplicable to any such 
exchange. Further, the Contract Owner physically 
retains the same variable annuity contract after 
any such exchange that he had before the ex- 
change was made; thus, there is no exchange of 
the variable annuity contract itself and, therefore, 
Applicants are of the view that the provisions of 
Section 11(c) of the Act are inapplicable to the 
right of exchange described above. 


However, it may be said that a different Contract is 
involved after an exchange of the Contract’s un- 
derlying investment medium and, therefore, an ex- 
change of variable annuity contracts has techni- 
cally taken place. 


Applicants disagree and do not believe that the 
facts surrounding an exchange of the underlying 
investment medium causes any such exchange of 
Contracts to occur. However, in order to avoid any 
question, Appllicants have requested an exemp- 
tion from the provisions of Section 11, to the ex- 
tent necessary, in order that Applicants may offer 
Contracts with the above stated transfer provi- 
sions without any deductions being made. 


CONCLUSION 


Section 6(c) of the Act provides, in part, that the 
Commission, may conditionally or unconditionally 
exempt any person, security or transaction or any 
class or classes of persons, securities or transac- 
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tions from any provisions of the Act and the Rules 
promulgated thereunder if and to the extent such 
exemption is necessary or appropriate in the pub- 
lic interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


For the above stated reasons, the Applicants sub- 
mit that the exemptions requested hereunder pur- 
suant to Section 6(c) and the approval requested 
under Section 11 are appropriate in the public in- 
terest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy 
and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 1, 1981 at 5:30 
p.m., submit to the Commission, in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reasons for such request and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C., 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application wil! be issued 
as of course following June 1, 1981 unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive notice of 
further developments in this matter including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11768 /May 11, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6316 /May 11, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11769 /May 11, 1981 


In the Matter of 


ACTIVE ASSETS GOVERNMENT SECURITIES 
TRUST 

Five World Trade Center 

New York, New York 10048 


(812-4858) 


NOTICE OF FILING OF APPLICATION FOR 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Active Assets 
Government Securities Trust (‘Applicant’), an 
open-end, diversified, management company reg- 
istered under the Investment Company Act of 
1940 (‘Act’), filed an application on April 7, 1981, 
requesting an order of the Commission, pursuant 
to Section 6(c) of the Act, exempting Applicant 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a-4 and 22c-1 thereunder, to the ex- 
tent necessary to permit Applicant to value its 
assets using the amortized cost method of 
valuation. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained there- 
in, which are summarized below. 


Applicant states that it was organized as a 
Massachusetts business trust on March 30, 1981, 
and that its investment adviser is Dean Witter 
Reynolds InterCapital Inc. (‘Adviser’). Applicant 
further states that its shares will be offered exclu- 
sively to participants in the Active Assets Account 
program (“AAA”) of Dean Witter Reynolds Inc. 
(“Dean Witter’), a broker-dealer registered under 
the Securities Exchange Act of 1934. According to 
the application, an AAA account will be an inte- 
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grated financial services account offered by Dean 
Witter to its customers, which will permit a custom- 
er to effectively utilize the free credit cash bal- 
ances in his or her Dean Witter securities margin 
account (“Securities Account’) by automatically 
investing such balances on a daily basis in the 
fund (three will be offered one of which is the Ap- 
plicant) of his or her choice and earning a return 
on the investment pending utilization of such mon- 
ies either in the Securities Account or through a 
VISA check/credit card account maintained by 
Bank One of Columbus, N.A., Columbus, Ohio. 


Applicant represents that its investment objective 
is to provide as high a level of current income con- 
sistent with preservation of capital and mainte- 
nance of liquidity by investing in a variety of 
money market instruments maturing in one year or 
less. Applicant states that it intends to invest in se- 
curities guaranteed or issued by the United States 
Government or its agencies or instrumentalities 
and certificates of deposit issued by United States 
regulated banks and savings and loan associa- 
tions and fully insured by the Federal Deposit In- 
surance Corporation or the Federal Savings and 
Loan Insurance Corporation. According to the ap- 
plication, Applicant may also enter into repurchase 
agreements with respect to its portfolio securities, 
but that any repurchase agreements maturing in 
more than seven days are limited to 10% of Appli- 
cant’s total assets. Applicant further states that it 
may enter into reverse repurchase agreements 
with respect to its portfolio securities. As here per- 
tinent, Section 2(a)(41) of the Act defines value to 
mean: (1) with respect to securities for which mar- 
ket quotations are readily available, the market 
value of such securities, and (2) with respect to 
other securities and assets, fair value as deter- 
mined in good faith by an investment company’s 
board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an 
order to purchase or to sell such security. 


Rule 2a-4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security 
issued by a registered investment company used 
in computing its price for the purpose of distribu- 
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tion, redemption and repurchase shall be an 
amount which reflects calculations made substan- 
tially in accordance with the provisions of that rule, 
with estimates used where necessary or appropri- 
ate. Rule 2a-4 further states that portfolio securi- 
ties with respect to which market quotations are 
readily available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a-4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a-4 
for a “money market” fund to value its portfolio in- 
struments with over 60-day maturities on an amor- 
tized cost basis (investment Company Act Re- 
lease No. 9786, May 31, 1977). 


Applicant requests an exemption from the provi- 
sions of Section 2(a)(41) of the Act, and Rules 
2a-4 and 22c-1 thereunder, to the extent necessa- 
ry to permit it to value its portfolio securities using 
the amortized cost method of valuation. In support 
of its request, Applicant represents that its board 
of trustees has determined that, absent unusual 
circumstances, amortized cost value represents 
fair value of its portfolio securities and that the 
amortized cost method of valuation if preferable 
and appropriate for the Applicant. Applicant states 
that valuation of its assets on the amortized cost 
basis enables the maintenance of a stable price 
per share while at the same time allows a flow of 
investment income less subject to fluctuation than 
under procedures whereby dividends are to be ad- 
justed by realized and unrealized gains and 
losses, and thus will benefit its shareholders. Ap- 
plicant further states that maintaining a constant 
net asset value per share by utilizing the amor- 
tized cost method of valuation will facilitate the 
proper functioning of the AAA program. In addi- 
tion, Applicant states that it is the Adviser's experi- 
ence with respect to securities within the Appli- 
cant’s investment policy, that there is a negligible 
discrepancy between market value and the amor- 
tized cost value of a security maturing in 120 days 
or less. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
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securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant asserts that its application meets the 
standards of Section 6(c) of the Act in light of its 
management policies, and consents to the imposi- 
tion of the following conditions to any order 
granting the requested relief: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
the board of trustees of Applicant undertakes—as 
a particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant’s invest- 
ment objectives, to stabilize Applicant's net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of trustees of the Applicant shall be the 
following: 


(a) Review by the board of trustees, as it 
deems appropriate and at such intervals 
as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
$1.00 amortized cost price per share, 
and the maintenance of records of such 
review.’ 








1 To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of trustees in the exercise of its discretion to 
be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to clas- 
ses of money market instruments published by 
reputable sources. 
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(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 12 of 1 percent, a requirement 
that the board of trustees will promptly 
consider what action, if any, should be 
initiated by it. 


(c) Where the board of trustees believes 
the extent of any deviation from the 
$1.00 amortized cost price per share 
may result in material dilution or other 
unfair results to investors or existing 
shareholders, it shall take such action 
as it deems appropriate to eliminate or 
to reduce to the extent reasonably prac- 
ticable such dilution or unfair results, 
which may include: redeeming shares in 
kind; selling portfolio instruments prior 
to maturity to realize capital gains or 
losses, or to shorten the average matu- 
rity of portfolio instruments; withholding 
dividends; or utilizing a net asset value 
per share as determined by using avail- 
able market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
trustees’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 


2 In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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the boards of trustees’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of trustees determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of direc- 
tors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accompan- 
ied by a statement as to the nature of his or her in- 
terest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission's own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11770 /May 11, 1981 


In the Matter of 


ACTIVE ASSETS MONEY TRUST 
Five World Trade Center 
New York, New York 10048 


(812-4857) 


NOTICE OF FILING OF APPLICATION FOR 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Active Assets 
Money Trust (“Applicant”), an open-end, diversi- 
fied, management company registered under the 
Investment Company Act of 1940 (‘Act’), filed an 
application on April 7, 1981, requesting an order of 
the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder, to the extent necessary to per- 
mit Applicant to value its assets using the amor- 
tized cost method of valuation. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it was organized as a 
Massachusetts business trust on March 30, 1981, 
and that its investment adviser is Dean Witter 
Reynolds InterCapital Inc. (‘Adviser’). Applicant 
further states that its shares will be offered exclu- 
sively to participants in the Active Assets Account 
program (“AAA”) of Dean Witter Reynolds Inc. 
(“Dean Witter’), a broker-dealer registered under 
the Securities Exchange Act of 1934. According to 
the application, an AAA account will be an inte- 
grated financial services account offered by Dean 
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Witter to its customers, which will permit a custom- 
er to effectively utilize the free credit cash bal- 
ances in his or her Dean Witter securities margin 
account (“Securities Account’) by automatically 
investing such balances on a daily basis in the 
fund of his or her choice (three will be offered one 
of which is the Applicant) and earning a return on 
the investment pending utilization of such monies 
either in the Securities Account or through a VISA 
check/credit card account maintained by Bank 
One of Columbus, N.A., Columbus, Ohio. 


Applicant represents that its investment objective 
is to provide as high a level of current income as is 
consistent with preservation of capital and mainte- 
nance of liquidity by investing in a variety of 
money market instruments maturing in one year or 
less. Applicant states that it intends to invest in 
United States Government securities, bank obliga- 
tions, commercial paper and corporate obligations 
maturing in one year or less and certificates of de- 
posit issued by United States regulated banks and 
savings and loan institutions and which are fully 
insured by the Federal Deposit Insurance Corpo- 
ration or the Federal Savings and Loan Insurance 
Corporation. According to the application, Appli- 
cant may also enter into repurchase agreements 


with respect to its portfolio securities, but that any 
repurchase agreements maturing in more than 
seven day are limited to 10% of Applicant’s total 
assets. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an 
order to purchase or to sell such security. 


Rule 2a-4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security 
issued by a registered investment company used 
in computing its price for the purpose of distribu- 
tion, redemption and repurchase shall be an 
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amount that reflects calculations made substan- 
tially in accordance with the provisions of that rule, 
with estimates used where necessary or appropri- 
ate. Rule 2a-4 further states that portfolio securi- 
ties with respect to which market quotations are 
readily available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a-4 under the Act requires that portfolio in- 
struments of ‘money market” funds be valued with 
reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a-4 
for a “money market” fund to value its portfolio in- 
struments with over 60-day maturities on an amor- 
tized cost basis (Investment Company Act Re- 
lease No. 9786, May 31, 1977). 


Applilicant requests an exemption from the provi- 
sions of Section 2(a)(41) of the Act, and Rules 
2a-4 and 22c-1 thereunder, to the extent necessa- 
ry to permit it to value its portfolio securities using 
the amortized cost method of valuation. In support 
of its request, Applicant represents that its board 
of trustees has determined that, absent unusual 
circumstances, amortized cost value represents 
fair value of its portfolio securities and that the 
amortized cost method of valuation is preferable 
and appropriate for the Applicant. Applicant states 
that valuation of its assets on the amortized cost 
basis enables the maintenance of a stable price 
per share while at the same allows a flow of in- 
vestment income less ms, and thus will benefit its 
shareholders. Applicant further states that 
maintainng a constant net asset value per share 
by utilizing the amortized cost method of valuation 
will facilitate the proper functioning of the AAA 
program. In addition, Applicant states that it is the 
Adviser's experience with respect to securities 
within the Applicant’s investment policy, that there 
is a negligible discrepancy between market value 
and the amortized cost value of a security matur- 
ing in 120 days or less. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction. or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
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est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant asserts that its application meets the 
standards of Section 6(c) of the Act in light of its 
management policies, and consents to the imposi- 
tion of the following conditions to any order 
granting the rquested relief: 


1. In supervising Applicant’s operations and 
delegating special responsiblities involving portfo- 
lio management to Applicant’s investment adviser, 
the board of trustees of Applicant undertakes—as 
a particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant’s invest- 
ment objectives, to stabilize Applicant’s net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of trustees of the Applicant shall be the 
following: 


(a) Review by the board of trustees, as it 
deems appropriate and at such intervals 
as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
$1.00 amortized cost price per share, 
and the maintenance of records of such 
review.' 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 2 of 1 percent, a requirement 








1 To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of trustees in the exercise of its discretion to 
be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to clas- 
ses of money market instruments published by 
reputable sources. 
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that the board of trustees will promptly 
consider what action, if any, should be 
initiated by it. 


(c) Where the board of trustees believes 
the extent of any deviation from the 
$1.00 amortized cost price per share 
may result in material dilution or other 
unfair results to investors or existing 
shareholders, it shall take such action 
as it deems appropriate to eliminate or 
to reduce to the extent reasonably prac- 
ticable such dilution or unfair results, 
which may include: redeeming shares in 
kind; selling portfolio instruments prior 
to maturity to realize capital gains or 
losses, or to shorten the average matu- 
rity of portfolio instruments; withholding 
dividends; or utilizing a net asset value 
per share as determined by using avail- 
able market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 


greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
trustees’ considerations and actions taken in con- 
nection with the discharge of its responsibilities, 
as set forth above, to be included in the minutes of 
the boards of trustees’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 


2 In fulfilling this conditon, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 


pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of trustees determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of trust- 
ees. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attornty-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


SEC DOCKET/1075 





For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11771/May 11, 1981 


In the Matter of 


ACTIVE ASSETS TAX-FREE TRUST 
Five World Trade Center 
New York, New York 10048 


(812-4856) 


NOTICE OF FILING OF APPLICATION FOR 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Active Assets 
Tax-Free Trust (‘Applicant’), an open-end, diver- 
sified, management company registered under the 
Investment Company Act of 1940 (‘Act’), filed an 
application on April 7, 1981, requesting an order of 
the Commission, pursuant to Section 6(c) of the 
Act, exempting Applicant from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder, to the extent necessary to per- 
mit Applicant to value its assets using the amor- 
tized cost method of valuation. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it was organized as a 
Massachusetts business trust on March 30, 1981, 
and that its investment adviser is Dean Witter 
Reynolds InterCapital Inc. (‘Adviser’). Applicant 
further states that its shares will be offered exclu- 
sively to participants in the Active Assets Account 
program (“AAA”) of Dean Witter Reynolds Inc. 
(“Dean Witter’), a broker-dealer registered under 
the Securities Exchange Act of 1934. According to 
the application, an AAA account will be an inte- 
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grated financial services account offered by Dean 
Witter to its customers that will permit a customer 
to effectively utilize the free credit cash balances 
in his or her Dean Witter securities margin account 
(‘Securities Account’) by automatically investing 
such balances on a daily basis in the fund (three 
will be offered one of which is the Applicant) of his 
or her choice and earning a return on the invest- 
ment pending utilization of such monies either in 
the Securities Account or through a VISA check/ 
credit card account maintained by Bank One of 
Columbus, N.A., Columbus, Ohio. 


Applicant represents that its investment objective 
is to provide as high a level of daily income ex- 
empt from Federal income tax as is consistent with 
stability of principal and maintenance of liquidity. 
Applicant states that it intends to invest at least 
80% of its assets in municipal bonds with a re- 
maining maturity of less than one year and which 
are rated, on the date of purchase, Aaa or Aa by 
Moody’s Investors Service, Inc. (‘Moody's’) or 
AAA or AA by Standard & Poor’s Corporation 
(“S&P”); municipal notes rated MIG-1 or MIG-2 
by Moody’s on the date of purchase; and munici- 
pal commercial paper rated P-1 or P-2 by 
Moody’s or A-1 or A-2 by S&P. Applicant further 
states that should any these securities be not 
rated, Applicant will only invest in them if they are 
determined to be of comparable quality as deter- 
mined by its board of trustees. According to the 
application, Applicant may also enter into repur- 
chase agreements with respect to its portfolio se- 
curities, but that any repurchase agreements ma- 
turing in more than seven days are limited to 10% 
of Applicant's total assets. Applicant further states 
that it may purchase securities on a ‘‘when- 
issued” basis. Applicant states that it may invest 
in taxable securities under one or more of the fol- 
lowing circumstances: to maintain a defensive 
posture, to maintain liquidity for the purpose of 
meeting redemptions, pending settlement of pur- 
chases of portfolio securities and pending invest- 
ment of proceeds of sale of its shares or of portfo- 
lio securities. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 
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Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an 
order to purchase or to sell such security. 


Rule 2a-—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security 
issued by a registered investment company used 
in computing its price for the purpose of distribu- 
tion, redemption and repurchase shall be an 
amount which reflects calculations made substan- 
tially in accordance with the provisions of that rule, 
with estimates used where necessary or appropri- 
ate. Rule 2a—4 further states that portfolio securi- 
ties with respect to which market quotations are 
readily available shall be valued at current. market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a—4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a—4 
for a ‘money market” fund to value its portfolio in- 
struments with over 60-day maturities on an amor- 
tized cost basis (Investment Company Act Re- 
lease No. 9786, May 31, 1977). 


Applicant requests an exemption from the provi- 
sions of Section 2(a)(41) of the Act, and Rules 
2a-4 and 22c-1 thereunder, to the extent neces- 
sary to permit it to value its portfolio securities 
using the amortized cost method of valuation. In 
support of its request, Applicant represents that its 
board of trustees has determined that, absent un- 
usual circumstances, amortized cost value repre- 
sents fair value of its portfolio securities and that 
the amortized cost method of valuation is prefera- 
ble and appropriate for the Applicant. Applicant 
states that valuation of its assets on the amortized 
cost basis enables the maintenance of a stable 
price per share while at the same allows a flow of 
investment income less subject to fluctuation than 
under procedures whereby dividends are to be ad- 
justed by realized and unrealized gains and 
losses, and thus will benefit its shareholders. Ap- 
plicant further states that maintaining a constant 
net asset value per share by utilizing the amor- 
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tized cost method of valuation will facilitate the 
proper functioning of the AAA program. In addi- 
tion, Applicant states that it is the Adviser’s experi- 
ence with respect to securities within the Appli- 
cant’s investment policy, that there is a negligible 
discrepancy between market value and the amor- 
tized cost value of a security maturing in 120 days 
or less. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant asserts that its application meets the 
standards of Section 6(c) of the Act in light of its 
management policies, and consents to the imposi- 
tion of the following conditions to any order 
granting the requested relief: 


1. In supervising Applicant's operations an 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
the board of trustees of Applicant undertakes—as 
a particular responsibility within the overall duty of 
care owed to its shareholders—to establish pro- 
cedures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant’s net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of trustees of the Applicant shall be the 
following: 


(a) Review by the board of trustees, as it 
deems appropriate and at such intervals 
as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
$1.00 amortized cost price per share, 
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and the maintenance of records of such 
review.' 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds ¥2 of 1 percent, a requirement 
that the board of trustees will promptly 
consider what action, if any, should be 
initiated by it. 


(c) Where the board of trustees believes 
the extent of any deviation from the 
$1.00 amortized cost price per share 
may result in material dilution or other 
unfair results to investors or existing 
shareholders, it shall take such action 
as it deems appropriate to eliminate or 
to reduce to the extent reasonably prac- 
ticable such dilution or unfair results, 
which may include: redeeming shares in 
kind; selling portfolio instruments prior 
to maturity to realize capital gains or 
losses, or to shorten the average matu- 
rity of portfolio instruments; withholding 
dividends; or utilizing a net asset value 
per share as determined by using avail- 
able market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


'To fulfill this condition, Applicant intends to use 
actual quotations or extimates of market value re- 
flecting current market conditions chosen by its 
board of trustees in the exercise of tis discretion to 
be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 


2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
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4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
trustees’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 
the boards of trustees’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of trustees determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of trust- 
ees. 


6. Applicant will include in each of its quarterly re- 
ports, aS an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing ont he application accompan- 
ied by a statement as to the nature of his or her in- 
terest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 





maturity to 120 days or less as soon as reasona- 
bly practicable. 
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attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the applica- 
tion herein will be issued as of course following 
said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11772/May 11, 1981 


In the Matter of 


WINTHROP RESIDENTIAL ASSOCIATES | 
ONE WINTHROP PROPERTIES, INC. 


and 


LINNAEUS-HAMPSHIRE REALTY COMPANY 
225 Franklin Street 
Boston, Massachusetts 02110 


(812-4826) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR EX- 
EMPTION FROM ALL PROVISIONS OF THE 
ACT. 


NOTICE IS HEREBY GIVEN that Winthrop Resi- 
dential Associates | (‘Partnership’), a Maryland 
limited partnership and its general partners, One 
Winthrop Properties, Inc. (“One Winthrop”) and 
Linnaeus-Hampshire Realty Company (‘‘Lin- 
naeus”) (“General Partners” and, together with 
the Partnership, collectively referred to hereinafter 
as “Applicants’’), filed an application on February 
20, 1981, pursuant to Section 6(c) of the Invest- 
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ment Company Act of 1940 (‘Act’), for an order 
exempting the Partnership from all provisions of 
the Act and rules thereunder. All interested per- 
sons are referred to the appliction on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that the Partnership was formed 
under the Maryland Uniform Limited Partnership 
Act on January 30, 1981 as a vehicle for equity in- 
vestment in government-assisted rental housing in 
accordance with the policies and objectives of 
Title IX of the Housing and Urban Development 
Act of 1968 (‘Title IX’). Applicants state that the 
Partnership will operate as a “two-tier” entity, i.e., 
the Partnership, as a limited partner, will invest in 
other limited partnerships (“Local Limited Partner- 
ships”), that in turn, will engage in the develop- 
ment, rehabilitation, ownership and operation of 
government-assisted apartment complexes. Appli- 
cants state that in approximately 25% to 50% of 
the Local Limited Partnerships, an affiliate of the 
Artery Organization, Inc., (‘Artery’) affiliates of 
which have previously sponsored four private real 
estate limited partnerships jointly with affiliates of 
One Winthrop, will participate as a limited partner 
initially with the right to become a general partner 
upon the withdrawal of the local general partner. 
Applicants state that the Partnership is organized 
as a limited partnership because that form of or- 
ganization is the only one that provides an inves- 
tor with both liability limited to his capital invest- 
ment and the ability to claim on his individual tax 
return the deduction, losses, credits, and other tax 
items that originate from the housing projects in 
which the limited partnership invests. Applicants 
represent that the Partnership is requesting a pri- 
vate ruling from the Internal Revenue Service that 
the Partnership will be classified as a partnership 
and not as an association taxable as a corpora- 
tion. It is stated, however, that the public offering 
is not contingent upon receipt of a favorable ruling 
on this issue. 


Applicants further state that the Partnership’s in- 
vestment objectives are to preserve and protect 
the Partnership's capital, provide capital apprecia- 
tion through appreciation in value of the projects of 
the Local Limited Partnerships, provide ‘‘tax 
losses” during the early years of the Partnership’s 
operations that the Limited Partners may use to 
offset income from other sources, provide quarter- 
ly or monthly cash distributions that will not consti- 
tute taxable income and which may increase over 
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time, and build additional equity through amortiza- 
tion of mortgage loans of the Local Limited Part- 
nerships. 


Applicants state that on February 6, 1981, the 
Partnership filed a registration statement under 
the Securities Act of 1933 (the ‘Securities Act’), 
pursuant to which the Partnership intends to offer 
publicly 25,000 units of limited partnership interest 
(“Units”) at $1,000 per Unit with a minimum in- 
vestment of $5,000 per investor. Purchasers of 
Units will become limited partners (“Limited Part- 
ners’) of the Partnership. In the event that sub- 
scriptions for more than 25,000 Units are received, 
the Partnership has registered a total of 35,000 
Units and has granted to Winthrop Securities Co., 
Inc. (“Selling Agent’), a right, to sell up to 10,000 
additional units. It is estimated that the Partner- 
ship will have as net proceeds of its public offer- 
ing, a minimum of $1,305,000 and a maximum of 
$22,625,000 ($31,675,000 if the Selling Agent ex- 
ercises its right to sell an additional 10,000 Units) 
available for investment after deduction for sales 
commissions, anticipated offering expenses, ac- 
quisition fees and expenses, and the establish- 
ment of a contingency reserve. 


Applicants state that subscriptions for Units must 
be approved by One Winthrop (the “Managing 
General Partner’), and that such approval will be 
made conditional upon representations as to 
suiitability of the investment for each subscriber. 
Applicants further state that the partnership agree- 
ment pursuant to which the Partnership is formed 
(“Partnership Agreement’) will require that, at 
least for the first five years of the Partnership's op- 
eration, transfers of Units will be permitted only if 
the transferee meets the same suitability 
standards as had been imposed upon the transfer- 
or Limited Partner. 


Applicants state that the Partnership will be 
controlled by the General Partners, and the Limit- 
ed Partners, consistent wth their limited liability 
status, will not be entitled to participate in the con- 
trol of the business of the Partnership. Limited 
Partners owning a majority of Partnership interests 
will have the right to amend the Partnership 
Agreement, dissolve the Partnership, remove any 
General Partner and elect a replacement there- 
fore, and to dissolve the Partnership. Any amend- 
ment to the Partnership Agreement, however, may 
not allow the Limited Partners to take part in the 
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control of the Partnership's business or otherwise 
affect their limited liability. 


According to the application, the Partnership will 
receive an opinion of counsel to the effect that the 
Partnership’s liability in respect of each Local Lim- 
ited Partnership will be limited to the Partnership's 
capital contribution to the Local Limited Partner- 
ship. Applicants represent, in addition, that under 
the Partnership Agreement, each Limited Partner 
is entitled to review all books and records of the 
Partnership at any and all reasonable times. 


Applicants state that the Partnership intends to in- 
vest only in Local Limited Partnerships in which an 
experienced real estate developer will agree to 
serve as the managing general partner for at least 
10 years. If the local general partner is unwilling to 
serve in such capacity for at least 10 years, Appli- 
cants state that the Partnership will invest in that 
Local Limited Partnership only if an entity affiliated 
with Artery (‘Artery Affiliate’) participates as a lim- 
ited partner, with the right to become the mana- 
ging general partner under specified circum- 
stances. Applicants also state that the Partnership 
expects to be able to negotiate more favorable 
prices for its investment in those Local Limited 
Partnerships in which an Artery Affiliate partici- 
pates as a partner than otherwise would be possi- 
ble, since the participation of the Artery Affiliate 
will allow the local general partner to withdraw fol- 
lowing completion of contruction or rehabilitation 
of the project. 


Applicants state that Artery and its affiliates have 
previously participated with First Winthrop Corpo- 
ration (“First Winthrop”) the parent of the Mana- 
ging General Partner, in four private limited part- 
nerships. Applicants further state that the 
Partnership's relationship with Artery will be the 
subject of an agreement between them (‘“W-A 
Agreement’), under the terms of which the Part- 
nership will normally acquire at least a 95% inter- 
est in the profits, losses and cash flow, and a 50% 
to 90% interes tin the proceeds of a refinancing or 
sale of a project of a Local Limited Partnership. 
The Artery Affiliate, Applicants state, would be ex- 
pected to receive a 3% to 5% interest in profits, 
losses, and cash flow from the operations of the 
Local Limited Partnership; up to 99% of the losses 
from the Local Limited Partnership which would 
have been allocated to the Partnership prior to the 
admission of the Partnership as a limited partner; 
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a 3% to 5% interest in the proceeds of any sale or 
refinancing of the Local Limited Partnership; a 
standby managing general partner fee equal to ap- 
proximately 3% of the Partnership’s capital contri- 
bution to the Local Limited Partnership; and, in the 
event the Artery Affiliate becomes the managing 
general partner, a supplemental management fee 
payable under the Local Limited Partnership 
Agreement. Applicants represent that compensa- 
tion to be paid to Artery Affiliates under the W-A 
Agreement will be negotiated at arm’s length by 
the respective parties. It is further represented that 
compensation (including fees and interests in cash 
distributions, profits, losses and sale or refinanc- 
ing proceeds) will be paid to an Artery Affiliate, 
which would not otherwise be paid to a local gen- 
eral partner in a comparable transaction in which 
the local general partner had agreed to serve as 
the managing general partner for at least ten 
years. 


Applicants state that the Selling Agent will receive 
commissions equal to 8% of the offering proceeds 
(“Gross Proceeds’), of Units sold by the Selling 
Agent. It is assumed that 5% of the Units will be 
sold by the Selling Agent and 95% of the Units will 
be sold by other members of the National Associa- 
tion of Securities Dealers, Inc. (“NASD”) author- 
ized by the Selling Agent to sell Units (‘Soliciting 
Dealers’). The Selling Agent will pay a concession 
to each Soliciting Dealer of 8% of the Gross Pro- 
ceeds of all sales of Units by such Soliciting Deal- 
er. Applicants assert that selling commissions 
based on 8% of the gross offering proceeds are 
customarily charged in securities offerings of this 
type and are consistent with the guidelines of the 
NASD. 


Applicants further state that during the offering 
and organizational stage, the Managing General 
Partner will receive from the Partnership non- 
recurring fees equal in the aggregate to 4% of the 
Gross Proceeds. Winthrop Financial Co., Inc., 
(“Winthrop Financial’), an wholly-owned subsidi- 
ary of First Winthrop, will receive non-recurring 
fees equal to 6% of the Gross Proceeds payable 
by the local general partners for services rendered 
to the Local Limited Partnership. 


Applicants represent that organizational stage 
fees payable to the Managing General Partner and 
Winthrop Financial, and any other fees payable to 
Partners in connection with the acquisition of inter- 
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ests in Local Limited Partnerships, will not exceed 
the least of: (1) the compensation customarily 
changed in arm’s length transactions by others 
rendering similar services as an on-going public 
activity in the same geographical location and for 
comparable investments, (2) an amount equal to 
18% of the allocable portion of the Gross Pro- 
ceeds invested in each Local Limited Partnership, 
or (3) 6% of the sum of (a) the amount of the Part- 
nership’s total investment in each Local Limited 
Partnership, plus (b) the Partnership’s allocable 
share of all liens and mortgages secured by the 
project of the Local Limited Partnership. During 
the Partnership's operating state, Applicants state 
that WP Management Co., Inc. (“WP Manage- 
ment’), also a wholly-owned subsidiary of First 
Winthrop, will receive an annual management fee 
from the Partnership equal to the greater of $25 
for each dwelling unit owned by a Local Limited 
Partnership, or 10% of the Partnership’s share of 
cash distributions from such Local Limited Part- 
nership. Applicants state that compensation to the 
General Partners during the liquidating stage will 
be in the form of distributions of the proceeds of 
the sale or refinancing of Local Limited Partner- 
ship projects or interests, or of real or personal 
property of the Partnership. The General Partners 
and their affiliates will receive 15% of such sales 
or refinancing proceeds after the Limited Partners 
have received sale or refinancing proceeds equal 
to the amount of their capital contributions, plusd a 
6% cumulative annual return. Applicants state 
that, in addition to the foregoing fees and inter- 
ests, the General Partners and their affiliates will 
be compensated through a 5% interest in Partner- 
ship profits and losses. They will also receive, it is 
stated, not less than 1% of profits, for tax pur- 
poses, resulting from a sale or refinancing of Part- 
nership assets. 


Applicants state that the substantial fees and other 
forms of compensation that will be paid to the 
General Partners and their affiliates will not have 
been negotiated through arm’s length negotia- 
tions. They represent, however, that terms of all 
such compensation will be fair and not less favora- 
ble to the Partnership than would be the case if 
such terms had been negotiated with independent 
third parties. In addition, compensation in various 
forms will be paid to the local general partner of 
each Local Limited Partnership, in amounts esti- 
mated to equal 10% to 15% of the cost of each 
Local Limited Partnership project. 
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Applicants state that all proceeds of the public of- 
fering of Units will initially be placed in an escrow 
account with United States Trust Company (‘‘Es- 
crow Agent’). Pending release of offering pro- 
ceeds to the Partnership, the Escrow Agent will 
have the right, at the direction of the Partnership, 
to invest escrowed funds in United States govern- 
ment securities, securities issued or fully guaran- 
teed by United States government agencies, cer- 
tificates of deposit and time or demand deposits in 
commercial banks having a net worth of at least 
$25,000,000, and in commercial paper rated P-1 
by Moody’s Investors Service, Inc. (“Moody's”). 
Applicants state that when a prescribed minimum 
number of subscriptions has been received, funds 
in escrow will be released to the Partnership and 
held in trust pending investment in Local Limited 
Partnerships. 


Applicants state that after the Partnership has 
made an initial capital contribution to a Locai Lim- 
ited Partnership, other funds allocated for subse- 
quent investment in that Local Limited Partnership 
will be temporarily invested by the Partnership in 
tax-exempt securities. It is represented that all 
such tax-exempt investments made by the Part- 
nership will be rated MIG-2 or better by Moody’s 
and have maturities not exceeding one year. 


Applicants state that the Partnership expects to 
file with the Commission, pursuant to Section 
15(d) of the Securities Exchange Act of 1934 (“Ex- 
change Act’), all required annual reports, quarter- 
ly reports, and current reports on Forms 10-K, 
10-Q and 8-K, respectively, as well as any other 
reports required by such act. In addition to these 
reporting requirements, Applicants state that the 
Partnership will, under the tems of the Partnership 
Agreement, be required to provide comprehensive 
reports to Limited Partners on a periodic basis. 
Applicants further state that if the Units are not 
registered pursuant to Section 12 of the Exchange 
Act, the Partnership will distribute unaudited six- 
month financial statements to the Limited Partners 
for the first two complete quarters of the Partner- 
ship's operations and for the first six months of 
each year of the Partnership’s operations thereaft- 
er, together with a report of the Partnership’s ac- 
tivities during such period. Applicants state that if 
the Units are registered under the Exchange Act, 
the Partnership will distribute to the Limited Part- 
ners unaudited quarterly financial statements for 
each of the first three quarters of each year of the 
Partnership, together with a report of the Partner- 
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ship’s activities during such quarter. Applicants 
also state that until the net proceeds of the Part- 
nership’s public offering have been fully invested 
or returned to the Limited Partners, the Partner- 
ship will furnish each Limited Partner, at least 
quarterly with a report concerning the investments 
of the Partnership. 


Applicants state that the Partnership Agreement 
provides that the Partnership shall indemnify the 
General Partners for losses sustained by them or 
their affiliates in connection with the business of 
the Partnership. Applicants further state, however, 
that insofar as indemnification for liabilities under 
the Securities Act may be permitted to the General 
Partners, the Partnership has been advised that in 
the opinion of the Commission, such indemnifica- 
tion is contrry to public policy as expressed in said 
Act and is therefore unenforceable. Therefore, the 
Partnership Agreement further provides that there 
shall be no indemnification in connection with (1) 
any claim or settlement involving the Securities 
Act unless (a) the persons seeking indemnification 
are successful in defending such action and (b) 
such indemnification is specificlaly approved by a 
court that has been advised as to the current posi- 
tion of the Commission regarding such indemnifi- 
cation, or (2) any liability imposed by law, includ- 
ing liability for fraud, bad faith or negligence. 


Without conceding that the Partnership is an in- 
vestment company as defined in the Act, Appli- 
cants request that the Partnership be exempted 
from the provisions of the Act pursuant to Section 
6(c). Section 6(c) of the Act provides that the 
Commission may exempt any person, security, or 
transaction from any provision of the Act and rule 
thereunder if, and to the extent that, such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. Applicants contend that the 
exemption of the Partnership from all provisions of 
the Act is both necessary and appropriate in the 
public interest. 


They assert that investment in low and moderate 
income housing in accordance with the national 
policy expressed in Title IX is not economically 
suitable for private investors without the tax and 
organizational advantages of the limited partner- 
ship form. Applicants assert that the limited part- 
nership structure provides the only means of 
bringing private equity capital into government- 
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assisted housing, particularly because public in- 
vestors typically consider investment in low and 
moderate income housing programs as involving 
greater risk than real estate investment generally. 
Applicants state that the limited partnership form 
insulates each limited partner from personal liabili- 
ty and limits financial risk incurred by the limited 
partner to the amount he has invested in the pro- 
gram, while also allowing the limited partner to 
claim on his individual tax return his proportionate 
share of the income and losses from the invest- 
ment. 


Applicants assert that despite the advantages it af- 
fords investors in government-assisted housing, 
the limited partnership form of organization is in- 
compatible with fundamental provisions of the Act, 
such as the requirement that all shares of man- 
agement investment company stock be voting se- 
curities; that disinterested persons be on the 
board of directors; and that the company’s direc- 
tors, its advisors, auditors and underwriters be 
chosen, and its policies be changed, only by vote 
of shareholders. In addition, real estate limited 
partnerships such as the Partnership generally 
cannot comply with the asset coverage limitations 
imposed by Section 18 of the Act. 


Thus, an exemption from these basic provisions is 
necessary, and, Applicants contend, it is appropri- 
ate that such exemption be granted so as not to 
discourage use of the two-tier limited partnership 
entity. To do so, Applicants assert, would frustrate 
the public policy established by the housing laws. 


Applicants futher state that interests in the Part- 
nership will be sold only to relatively sophisticated 
investors who must meet specified suitability 
standards which the Partnership believes are con- 
sistent with the securities laws of all states where 
the Units will be sold, and these investors will re- 
ceive extensive reports concerning the Partner- 
ship’s business and operations. Applicants also 
cite the extensive periodic reports providing addi- 
tional protection for Limited Partners. 


Applicants further state that, although the interests 
of the General Partners and their affiliates, and of 
the Artery Affiliates, may conflict in various ways 
with the interests of Limited Partners, Limited 
Partners are adequately protected through disclo- 
sure in the Prospectus. Further protection for the 
interests of Limited Partners is provided, Appli- 
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cants assert, by the numerous provisions of the 
Partnership Agreement designed to prevent over- 
reaching by the General Partners and to assure 
fair dealing by the General Partners vis-a-vis the 
Limited Partners. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accompan- 
ied by a statement as to the nature of his or her in- 
terest, the reason for such request, and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication will be issued as of course following said 
date unless the Commission thereafter orders a 
hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11773/May 11, 1981 


In the Matter of 


COLUMBIA VENTURES, INC. 
Suite 215 

809 North State Street 
Jackson, Mississippi 39201 


(811-1093) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 8(f) OF THE ACT FOR AN 
ORDER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Columbia Ven- 
tures, Inc. (‘Applicant’), registered under the In- 
vestment Company Act of 1940 (‘Act’) as a 
closed-end, non-diversified, management invest- 
ment company, filed an application on March 6, 
1981, and an amendment thereto on April 27, 
1981, for an order of the Commission, pursuant to 
Section 8(f) of the Act, declaring that Applicant 
has ceased to be an investment company as de- 
fined by the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


According to the application, Applicant was incor- 
porated in New York on April 24, 1959, was li- 
censed under the Small Business Investment Act 
of 1958 to operate as a small business investment 
company on May 24, 1960, and was registered 
under the Act as a closed-end, diversified, man- 
agement investment company on November 8, 
1961. Applicant states that following its registra- 
tion it engaged primarily in the business of in- 
vesting in small business concerns. 


Applicant states that on May 25, 1973, it acquired 
certain oil and gas mineral rights and real estate in 
exchange for all the securities it held of a small 
business company which was in financial difficulty. 
Applicant represents that by December 31, 1974, 
those assets constituted approximately 52 percent 
of the fair value of its assets, and that accordingly, 
at the 1975 annual meeting of stockholders, 
amendments to its fundamental policies were 


adopted to permit certain concentrations in indus- 
tries. 
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Applicant states that in June 1976, the Small Busi- 
ness Administration (‘“SBA’’) took the position that 
Applicant’s capital was impaired, thus giving the 
SBA the right to accelerate the approximately 
$7,500,000 indebtedness of Applicant to the SBA 
and to declare it due and payable. Applicant repre- 
sents that it then entered into an agreement with 
the SBA (‘First SBA Agreement’), which was ap- 
proved at the 1976 annual meeting of stockhold- 
ers, which provided, in general, that Applicant 
would begin an orderly liquidation of its assets to 
prepay its indebtedness to the SBA and that it 
would not engage in certain securities transactions 
unless it had the SBA’s written consent. Applicant 
represents that since 1976, in accordance with the 
First SBA Agreement, it has disposed of most of 
the securities which it had previously held in its 
portfolio. 


According to Applicant, in March, 1980, it did not 
pay an installment of the SBA indebtedness which 
had become due and as a result the entire SBA in- 
debtedness under the First SBA Agreement be- 
came due and payable. Applicant states that on 
December 16, 1980, it entered into a second 
agreement with the SBA (‘Second SBA Agree- 
ment’) which was approved at the April 3, 1981, 
annual meeting of stockholders. The Second SBA 
Agreement provides, in summary, that Applicant: 
(1) must repay $1.5 million of the SBA loan imme- 
diately, with the remainder due in scheduled in- 
stallments; (2) will not engage in certain transac- 
tions unless it receives SBA’s written consent; (3) 
will attempt to liquidate its assets and use the pro- 
ceeds to prepay the SBA’s indebtedness; and (4) 
will surrender its license as a small business in- 
vestment company to the SBA upon request or 
upon repayment of the SBA indebtedness. 


Applicant represents that as of December 31, 
1980, the fair value of its total assets was 
$17,193,345, with over 96 percent of such assets 
comprised of patents, land and mineral rights and 
leases and less than 4 percent representing notes 
receivable. Applicant further represents that dur- 
ing 1980 over 80 percent of its income was de- 
rived from mineral leases and patent royalties, 
while less than 20 percent of its income was de- 
rived from investment securities. Applicant sub- 
mits that as a result of the acquisition of its 
patents, land and mineral rights and leases and 
the disposition of its investments, it is now primari- 
ly engaged in the business of managing its real 
property interests. Applicant further submits that it 


Volume 22, No. 13, May 26, 1981 





does not intend in the foreseeable future to en- 
gage in the business of investing, reinvesting or 
trading in securities, or to engage more actively 
than at present in the business of owning or hold- 
ing securities. Moreover, Applicant states that 
under the Second SBA Agreement, it is specifical- 
ly precluded from making any additional invest- 
ments without the consent of the SBA and must 
apply any funds received by it in excess of 
amounts needed to pay its operating expenses to 
repay the SBA indebtedness, therefore, its finan- 
cial position leaves it without funds to engage in 
the business of investing, reinvesting or trading in 
securities in the foreseeable future. 


Section 3(a)(1) of the Act defines an investment 
company to include any issuer which is or holds it- 
self out as being engaged primarily, or proposes to 
engage primarily, in the business of investing, re- 
investing, or trading in securities. Section 3(a)(3) 
of the Act defines the term investment company to 
include any issuer which is engaged or proposes 
to engage in the business of investing, reinvesting, 
owning, holding, or trading in securities, and owns 
or proposes to acquire investment securities hav- 
ing a value exceeding 40 per centum of the value 
of each issuer’s total assets (exclusive of Govern- 
ment securities and cash items) on an unconsoli- 
dated basis. 


Applicant submits that it is no longer an invest- 
ment company as defined by Section 3(a)(1) of the 
Act, since it is incapable, as a result of the condi- 
tions of the Second SBA Agreement, of engaging 
primarily in the business of investing, reinvesting 
or trading in securities and since it no longer holds 
itself out as being so engaged and intends to con- 
tinue to engage in the business of managing its 
real property and mineral interests for the foresee- 
able future. Applicant also submits that it is no 
longer an investment company as defined by Sec- 
tion 3(a)(3) of the Act, since over 96 percent of its 
assets is currently represented by patents, land 
and mineral rights and leases. Accordingly, Appli- 
cant requests that the Commission issue an order 
pursuant to Section 8(f) of the Act declaring that it 
has ceased to be an investment company. 


Section 8(f) of the Act provides, in part, that when 
the commission, upon application, finds that a reg- 
istered investment company has ceased to be an 
investment company, it shall so declare by order 
and, upon the taking effect of such order, the reg- 
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istration of such company under the Act shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 5, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accompan- 
ied by a statement as to the nature of his interest, 
the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission 
shall order a hearing thereon. Any such communi- 
cation should be addressed: Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549. A copy of such request shall be served 
personally or by mail upon Applicant at the ad- 
dress stated above. Proof of such service (by affi- 
davit or, in the case of an attorney-at-law, by cer- 
tificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who re- 
quest a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11774/May 13, 1981 


In the Matter of 


EBERSTADT ENERGY-RESOURCES FUND, 
INC. 

61 Broadway 

New York, New York 10006 


(812-4763) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM SECTION 
2(a)(19) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Eberstadt 
Energy-Resources Fund, Inc. (the “Fund” or ‘‘Ap- 
plicant’), an open-end, diversified management 
investment company registered under the Invest- 
ment Company Act of 1940 (‘Act’), filed an appli- 
cation for an order of the Commission on Novem- 
ber 10, 1980, and an amendment thereto on April 
1, 1981, pursuant to Section 6(c) of the Act 
declaring that Stephen W. Houghton shall not be 
deemed an “interested person” of its principal un- 
derwriter, Putnam Fund Distributors, Inc. (‘‘Put- 
nam’), as defined in Section 2(a)(19) of the Act, 
(except for the purposes of Section 15(c) of the 
Act where Mr. Houghton will be deemed an “inter- 
ested person” of Putnam), by reason of his status 
as Chairman of the Board and President of 
Houghton Capital Corporation (“Houghton Capi- 
tal’), which is registered as a broker-dealer under 
the Securities Exchange Act of 1934 (‘Exchange 
Act’) and as sole shareholder, Chairman of the 
Board and President of Houghton & Company, 
Inc., of which Houghton Capital is a wholly-owned 
subsidiary. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained there- 
in, which are summarized below. 


The Fund is a Maryland corporation with an invest- 
ment objective of capital appreciation through in- 
vestment primarily in the stock of companies in en- 
ergy, natural resources and related areas. Mr. 
Houghton served as a director of the Fund until 
September 7, 1980, when he resigned as a result 
of advice of counsel to the Fund that Mr. Houghton 
could be deemed an “interested person’”’ of 
Putnam, which became the principal underwriter of 
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the Fund on September 8, 1980 and that, if so, the 
composition of the Fund’s Board of Directors might 
not be in compliance with Section 10(b)(2) of the 
Act, which requires that a majority of directors of a 
registered investment company not be “interested 
persons’ of a principal underwriter of such invest- 
ment company. The Board of Directors of the Fund 
intends to re-elect Mr. Houghton in the event that 
the order requested in the subject application is 
granted by the Commission. 


The Fund represents that Houghton & Co. is the 
holding company for Houghton Capital, which pro- 
vides corporate finance services to clients, most of 
which are start-up companies in the oil and gas 
and energy-related fields. Houghton Capital rend- 
ers advice on companies that offer opportunities 
for investments of the venture capital type. Once a 
financing program is established for a client com- 
pany of Houghton Capital, the officers and direc- 
tors of Houghton Capital, including Mr. Houghton, 
may individually invest in the client, or Houghton 
Capital may arrange either a private placement or 
public distribution of a client's securities. 


In addition, Houghton Capital acts on behalf of cli- 
ents as a finder of companies in the oil and gas 
and energy-related areas to be acquired by the cli- 
ents. Houghton Capital evaluates companies in 
connection with mergers and acquisitions and, 
since registering as a broker-dealer under the Ex- 
change Act, occasionally renders opinions as to 
the fairness of certain financial arrangements. 


Applicant states that in the future, Houghton & Co. 
may sponsor a venture capital fund or limited part- 
nership, for which its other wholly-owned subsidi- 
ary, Houghton Management Company, would act 
as manager or general partner and which would 
invest in start-up companies in the oil and gas and 
energy-related areas. In such case, Mr. Houghton 
has advised the Fund that the securities of such 
venture would be distributed by an underwriting 
firm other than Houghton & Co. or its subsidiaries 
or the Distributor. 


Because it renders opinions as to the fairness of 
merger and acquisition transactions and _intro- 
duces clients to potential purchasers or underwrit- 
ers of the clients’ securities, Houghton Capital has 
registered as a broker-dealer under the Exchange 
Act. According to the application, Houghton Capi- 
tal does not otherwise act, directly or indirectly, as 
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a broker or dealer. It does not effect transactions 
for the account of others, and it buys and sells se- 
curities for its own account only to the extent of 
modest purchases or sales of money market fund 
shares from time to time as a temporary use of its 
capital. 


Section 2(a)(19) of the Act, in pertinent part, de- 
fines an “interested person” of any principal un- 
derwriter for an investment company, to include, 
inter alia, a broker or dealer registered under the 
Exchange Act or any affiliated person of such bro- 
ker or dealer. Section 2(a)(3) of the Act defines an 
“affiliated person” of another person to include 
inter alia, a director, officer or employee of such 
other person. Applicants state that Mr. Houghton, 
because of his position with Houghton Capital, a 
registered broker-dealer, could be deemed an af- 
filiated person of Houghton Capital and thus, an 
interested person of Putnam, the Fund's principal 
underwriter. Based on the present composition of 
the Fund’s Board of Directors, were Mr. Houghton 
to be deemed an interested person of the Fund’s 
principal underwriter, the Fund would be in viola- 
tion of Section 10(b) of the Act, which prohibits a 
registered investment company from using as prin- 
cipal underwriter any person of which any director 
is an interested person, unless a majority of the 
board of directors of such investment company are 
persons who are not interested persons of such 
principal underwriter. 


The Fund agrees to the condition in any order 
granting the requested relief that Mr. Houghton will 
be treated as an “interested person” of Putnam for 
the purposes of Section 15(c) of the Act. Section 
15(c) requires, in part, that any contract between a 
registered investment company and an investment 
adviser or a principal underwriter, and any renewal 
thereof, be approved by the vote of a majority of 
the board of directors, who are not parties to such 
contract or interested persons of such party. 


Section 6(c) of the Act provides, in part, that the 
Commission may upon application, conditionally 
or unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any of the provi- 
sions of the Act or of any rule or regulation there- 
under, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 
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In support of its application, the Fund states that 
(1) neither Houghton & Co. nor Houghton Capital 
has ever engaged or ever will engage in securities 
transactions on behalf of the Fund, or in the distri- 
bution of securities by the Fund or in any other 
business relationship with the Fund or Putnam; 
and (2) the Fund will treat Mr. Houghton as an “‘in- 
terested person” of the Fund for all purposes of 
the Act. 


The Fund further states that Mr. Houghton was se- 
lected to serve as a director because of his exten- 
sive background in the energy industry and that, 
because of the specialized nature of the invest- 
ment objective and policies of the Fund, it would 
be difficult to find a qualified replacement for Mr. 
Houghton. The Fund submits, therefore, that it is 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act to de- 
clare that Mr. Houghton is not an ‘interested 
person of Putnam except for the purposes of Sec- 
tion 15(c) of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 8, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accompan- 
ied by a statement as to the nature of his or her in- 
terest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11775/May 13, 1981 


In the Matter of 


CHANCELLOR TAX-EXEMPT DAILY INCOME 
FUND, INC. 

100 Gold Street 

New York, New York 10038 


(812-4850) 


NOTICE OF FILING OF APPLICATION FOR 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Chancellor Tax- 
Exempt Daily Income Fund, Inc. (‘Applicant’), an 
open-end, diversified, management company reg- 
istered under the Investment Company Act of 
1940 (‘‘Act), filed an application on March 25, 
1981, and an amendment thereto on May 4, 1981, 
requesting an order of the Commission, pursuant 
to Section 6(c) of the Act, exempting Applicant 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a—4 and 22c-1 thereunder, to the ex- 
tent necessary to permit Applicant to value its 
assets using the amortized cost method of 
valuation. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained there- 
in, which are summarized below. 


Applicant states that it is organized as a Maryland 
corporation and that Bache Halsey Stuart Shields 
Incorporated, a wholly-owned subsidiary of Bache 
Group, Inc., acts as its investment adviser (‘‘Ad- 
viser’). Applicant further states that its investment 
objective is to attain as high a level of current in- 
come exempt from federal income taxation con- 
sistent with liquidity and the preservation of capi- 
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tal. According to the application, Applicant will 
invest in a diversified portfolio of short-term debt 
obligations having a remaining maturity of one 
year or less issued by states, territories and pos- 
sessions of the United States and by the District of 
Columbia, and their political subdivisions, duly 
constituted authorities and corporations. Applicant 
states that it will invest in municipal bonds rated 
AAA or Aa by Moody’s Investors Service, Inc. 
(“Moody’s’”’) or AAA or AA by Standard & Poor’s 
Corporation (“S&P”) at time of purchase, munici- 
pal notes rated MIG-1 or MIG-2 by Moody’s or, if 
appropriate, P-1 or P-2 by Moody’s or A-1 or A-2 
by S&P, or municipal bonds or notes that directly 
or indirectly depend on the credit of the United 
States government. Applicant further states that it 
may also purchase the above described securities 
on a “when-issued” basis. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset vaiue of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an 
order to purchase or to sell such security. 


Rule 2a—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security 
issued by a registered investment company used 
in computing its price for the purpose of distribu- 
tion, redemption and repurchase shall be an 
amount which reflects calculations made substan- 
tially in accordance with the provisions of that rule, 
with estimates used where necessary or appropri- 
ate. Rule 2a—4 further states that portfolio securi- 
ties with respect to which market quotations are 
readily available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a—4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
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reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a—4 
for a “money market” fund to value its portfolio in- 
struments with over 60-day maturities on an amor- 
tized cost basis (Investment Company Act Re- 
lease No. 9786, May 31, 1977). 


Applicant requests an exemption from the provi- 
sions of Section 2(a)(41) of the Act, and Rules 
2a—4 and 22c-1 thereunder, to the extent neces- 
sary to permit it to value its portfolio securities 
using the amortized cost method of valuation. In 
support of its request, Applicant represents that its 
board of directors has determined that, absent un- 
usual or extraordinary circumstances, the amor- 
tized cost method of valuation is preferable and 
appropriate for the Applicant and reflects the fair 
value of its securities. Applicant states that it has 
been the experience of its Adviser that in order to 
attract investors and retain shareholders, the Ap- 
plicant must maintain a stable net asset value and 
a steady stream of investment income. Applicant 
further states that by maintaining an average port- 
folio maturity of 120 days and utilizing the amor- 
tized cost method of valuation it will be able to pro- 
vide the above stated attributes. In addition, 
Applicant states that it is the Adviser's experience 
with respect to securities within the Applicant’s in- 
vestment policy, that there is a negligible discrep- 
ancy between market value and the amortized 
cost value of a security maturing in 120 days. 


Section 6(c) of the Act provides, in part, that upon 
application of the Commission may conditionally 
or unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant asserts that its application meets the 
standards of Section 6(c) of the Act in light of its 
management policies, and consents to the imposi- 
tion of the following conditions to any order 
granting the requested relief: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant’s investment adviser, 
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the board of directors of Applicant undertakes—as 
a particular responsibility within the overall duty of 
care owned to its shareholders—to establish pro- 
cedures reasonably designed, taking into account 
current market conditions and Applicant’s invest- 
ment objectives, to stabilize Applicant’s net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of directors of the Applicant shall be the 
following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
$1.00 amortized cost price per share, 
and the maintenance of records of such 
review. ' 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 2 of 1 percent, a requirement 
that the board of directors will promptly 
consider what action, if any, should be 
initiated by it. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
the $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or 
existing shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current conditions chosen by its board of 
directors in the exercise of its discretion to be ap- 
propriate indicators of value which may include, 
inter alia, (1) quotations or estimates of market 
value for individual portfolio instruments, or (2) 
values obtained from yield data relating to classes 
of money market instruments published by reputa- 
ble sources. 
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sults, which may include: redeeming 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the aver- 
age maturity of portfolio instruments; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
directors’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 
the board of directors’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of direc- 
tors. 


2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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6. Applicant will include in each of its quarterly re- 
ports, aS an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 8, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accompan- 
ied by a statement as to the nature of his or her in- 
terest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Appiicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11776/May 14, 1981 


In the Matter of 


EVANS & SUTHERLAND COMPUTER 
CORPORATION 

580 Arapeen Drive 

Salt Lake City, Utah 84108 


(812-4525) 


NOTICE OF FILING OF APPLICATION FOR 
ORDER PURSUANT TO SECTION 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER TO PER- 
MIT A PROPOSED CONSULTING ARRANGE- 
MENT 


NOTICE IS HEREBY GIVEN that Evans & Suther- 
land Computer Corporation (‘Applicant’), a Utah 
Corporation, filed an application on August 27, 
1979, and an amendment thereto on January 21, 
1981, for an order pursuant to Section 17(d) of the 
Investment Company Act of 1940 (‘Act’) and Rule 
17d-1 thereunder to permit Applicant to employ 
Mr. T. F. Walkowicz as a consultant. Mr. Walko- 
wicz is president and a director of National Avia- 


tion and Technology Corporation (‘‘National’), an 
open-end investment company registered under 
the Act. All interested persons are referred to the 
application on file with the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


According to the application, Applicant was organ- 
ized in 1968 and engages in the design, manufac- 
ture, marketing and servicing of three-dimension- 
al, interactive graphic systems for use in pilot 
simulation training and in computer aided re- 
search, development, design and manufacture. 
When the application was initially filed, National 
owned 183,500 shares or 8.4% of Applicant's 
common stock. Applicant represents that as a re- 
sult of two subsequent sales of Applicant’s com- 
mon stock, National presently owns 133,500 
shares or 4.8% of Applicant's presently outstand- 
ing common stock. 


The application states that Mr. Walkowicz is the 
president and a director of National. The applica- 
tion further states that Mr. Walkowicz is chairman 
of the board, president and chief executive officer 
of American Fund Advisors, Inc., the investment 
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adviser to National. In addition, he is a director of 
Applicant and owns 3,034 shares of its common 
stock. 


According to the application, Mr. Walkowicz has 
acted as an unpaid consultant to the Applicant 
since its inception and has assisted in arranging 
initial and subsequent financing for the company. 
The application states that on June 28, 1978, Ap- 
plicant’s board of directors authorized its president 
to negotiate a consulting agreement with Mr. 
Walkowicz. The term of the proposed agreement 
is one year, and Applicant anticipates that the 
agreement will be renewed from year-to-year. Ap- 
plicant states that under the agreement it will pay 
Mr. Walkowicz $12,000 per year together with au- 
thorized expenses and will grant him a ‘“‘non- 
qualified” stock option to purchase 20,000 shares 
of Applicant's common stock at an exercise price 
of $5.00 per share. During the first year, the option 
would be exercisable only as to 4,000 shares, and, 
if the agreement were renewed from year-to-year, 
the option would be exercisable in 4,000 share cu- 
mulative installments over a five year period. Ap- 
plicant states that if an order of exemption is 
issued on the application, it will consider the com- 
pensation that would have been accrued to date 
under the proposed consulting agreement to have 
been earned because Mr. Walkowicz has per- 
formed under the agreement. According to the ap- 
plication as originally filed on August 27, 1979, the 
price of Applicant's common stock was quoted at 
29% bid and 30% asked on August 21, 1979. The 
application as amended on January 21, 1979, 
states that Applicant's common stock was quoted 
at a price of 64% bid and 66% asked on Janu- 
ary 19, 1981. 


Section 17(d) of the Act and Rule 17d-—1 thereun- 
der provide that it shall be unlawful, with certain 
exceptions not here applicable, for an affilliated 
person of a registered investment company or any 
affiliated person of such person, acting as princi- 
pal, to participate in, or effect any transaction in 
connection with, any joint enterprise or arrange- 
ment in which any such registered company is a 
participant unless an application for an order of 
exemption regarding such arrangement has been 
granted by the Commission, and that in passing 
upon such an application, the Commission shall 
consider whether the participation of such regis- 
tered investment company in such arrangement is 
consistent with the provisions, policies and pur- 
poses of the Act, and the extent to which such par- 
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ticipation is on a basis different from or less ad- 
vantageous than that of other participants. 


Section 2(a)(3) of the Act provides in part that an 
affiliated person of another person means any offi- 
cer or director of such person, and if such person 
is an investment company, any investment adviser 
thereof. Applicant states that as an officer and di- 
rector of National, Mr. Walkowicz is an affiliated 
person of National. In addition, because he is an 
officer and director of American Fund Advisors, 
Inc., he is an affiliated person of an affiliated per- 
son of National. 


The application states that the grant of a stock op- 
tion to Mr. Walkowicz pursuant to the terms of the 
proposed consulting agreement might be deemed 
to involve indirectly National in its capacity as a 
shareholder of Applicant because there would be 
a potential dilution of National's ownership interest 
in Applicant by reason of the issuance and subse- 
quent exercise of a stock option at a price per 
share less than the market value of the shares. 
Accordingly, the Applicant seeks a Commission 
order approving the consummation of the pro- 
posed consulting agreement, including the grant- 
ing of the stock option to Mr. Walkowicz and any 
subsequent exercise of that stock option by him, to 
remove any doubt as to the applicability of Section 
17(d) and Rule 17d-1 to the proposed arrange- 
ment. 


In support of the application, Applicant submits 
that its success is in no small part attributable to 
the consulting services rendered by Mr. Walko- 
wicz. Applicant represents that it desires to contin- 
ue to receive Mr. Walkowicz’s services, as well as 
have him work more closely with its management 
than he has been able to do without compensa- 
tion. According to the application, Applicant esti- 
mates that its projected level of operations would 
require the full use of its cash resources over the 
next few years, and has decided that the financing 
of Mr. Walkowicz’s services primarily by the issu- 
ance of the stock option would permit it to better 
apply its liquid resources. 


Applicant submits that the services of Mr. Walko- 
wicz as a consultant would enhance the value of 
each shareholder’s interest in Applicant in direct 
proportion to his respective holdings. Applicant 
also states that any dilution resulting from the 
granting and exercise of the option in the pro- 
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posed agreement will be equal for all shareholders 
on a per-share basis. The application states that 
National’s executive committee and board of di- 
rectors have been informed of the proposed con- 
sulting arrangement, both at the time of the initial 
application and at the time it was amended, and 
have no objection thereto. 


The application states that Mr. Walkowicz has 
consistently been excluded from National’s invest- 
ment decisions concerning its portfolio position in 
Applicant's common stock, because Mr. Walko- 
wicz owned shares of Applicant at the time he be- 
came president of National. Applicant submits that 
National will not be denied Mr. Walkowicz’s serv- 
ices respecting Applicant because it has never 
availed itself of his advice in that regard. In this 
connection, Mr. Howard Buhse, chairman of the 
board of National, has submitted by affidavit at- 
tached as an appendix to the application that, in 
the absence of Mr. Walkowicz, National's board of 
directors has been advised by highly experienced 
investment anaiysts concerning the purchase and 
sale of Applicant’s securities. In addition, Mr. 
Buhse states that on the initial and a subsequent 
occasion that National acquired shares of Appli- 
cant’s common stock, Mr. Walkowicz had surren- 
dered to National a personal opportunity to make 
such acquisitions. 


In connection with the application, Mr. Walkowicz 
has undertaken that so long as he remains affili- 
ated with National: 


(1) he will not enter into any arrange- 
ment involving the receipt of options 
from companies whose securities are 
held in National’s portfolio, other than 
the consulting arrangement which is the 
subject of the application, and 


(2) while National holds securities of Ap- 
plicant, he will notify National’s board of 
directors prior to making any public dis- 
position of shares of Applicant's com- 
mon stock acquired pursuant to the 
option relating to his consulting ar- 
rangement, and he will refrain from 
making such disposition if Applicant's 
board of directors advises him following 
such notification that National is then in 
the process of disposing of Applicant’s 
securities or proposes to dispose of Ap- 
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plicant’s securities within the next thirty 
days. 


By affidavit attached as an appendix to the appli- 
cation, Lawrence E. Erera, Secretary and Treasur- 
er of both National and American Fund Advisors, 
Inc., states that, other than Mr. Walkowicz’s in- 
vestment in Applicant, no officer or director of Na- 
tional or American Fund Advisors, Inc., owns any 
security held in National's portfolio which is not 
listed on a major stock exchange and which might 
be considered “‘thinly” traded. 


Applicant further submits that the proposed con- 
sulting agreement, including the compensation 
provided therein, is consistent with the provisions, 
policies and purposes of the Act. Applicant states 
that National’s participation in the arrangement is 
solely by virtue of its stock ownership in Applicant, 
and that National’s participation is not on a basis 
different from or less advantageous than that of 
other shareholders of Applicant. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 8, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


Volume 22, No. 13, May 26, 1981 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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CHRIS L. LOWE 

OPINION OF THE COMMISSION 

INVESTMENT ADVISER PROCEEDINGS 

Grounds for Remedial Sanctions 
Misappropriation of Client's Funds 
Criminal Convictions 


Failure to Comply with Reporting Re- 
quirements 


Where registered investment adviser and its pres- 
ident misappropriated client’s funds and failed to 
comply with reporting requirements, and where 
president had been convicted of crimes involving, 
among other things, misappropriation of funds, 
held, in public interest to revoke adviser’s regis- 
tration, and bar president from association with 
any investment adviser. 
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APPEARANCES: 


Michael E. Schoeman, of Schoeman, Marsh, 
Updike & Welk, for respondents. 


Lawrence J. Toscano, Charles E. Padgett and 
Thomas R. Hickey, Jr., for the Commission's Divi- 
sion of Enforcement. 


Lowe Management Corporation (‘registrant’), a 
registered investment adviser, and Chris L. Lowe, 
its president and principal stockholder, appeal 
from the adverse decision of an administrative law 
judge. The law judge found that registrant, aided 
and abetted by Lowe, violated antifraud and re- 
porting provisions, and that Lowe had been con- 
victed of various crimes, including the misappro- 
priation of funds. The law judge concluded that 
registrant's investment adviser registration should 
be revoked, and that Lowe should be barred from 
association with any investment adviser. Our find- 
ings are based on an independent review of the 
record. 


The law judge found that respondents misappro- 
priated funds belonging to one of registrant’s cli- 
ents, a Mr. B. The relevant facts are as follows. 


In the spring of 1976, Mr. B entered into an invest- 
ment management agreement with registrant pur- 
suant to which the firm was authorized to effect 
discretionary transactions in a brokerage account 
to be opened with a named broker-dealer. In ac- 
cordance with Lowe’s instructions, Mr. B, who 
wished to invest $10,000, deposited that sum with 
the broker-dealer. In about August 1976, Mr. B re- 
ceived a statement showing a balance of about 
$35 in his account with no indication of what had 
happened to the rest of his money. Becoming sus- 
picious, he decided to liquidate his account and 
requested Lowe to send him a check for the pro- 
ceeds. After about two months in which he failed 
to receive a response, Mr. B complained to this 
Commission. Shortly thereafter, he received a tel- 
ephone call from Lowe who said that he had been 
out of town and would mail Mr. B a check immedi- 
ately. In late 1976, still not having received a 
check, Mr. B telephoned Lowe who stated that the 
check must have gotten lost and that he would 
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send another. Thereafter, Mr. B received a check 
for about $8,800. However, it was not honored be- 
cause there were insufficient funds in the account 
on which it was drawn. Mr. B called Lowe “over 
and over again” about the check, and Lowe said 
that “he [would] make good on it.” However, al- 
though Mr. B received three more checks, none of 
them was honored. 


Around July 1977, the New York State Attorney 
General's office, to which Mr. B had complained, 
advised Mr. B that Lowe had been arrested and 
had promised to make full restitution. Shortly 
thereafter, it sent Mr. B a check which it had ob- 
tained from Lowe. But, as before, the check was 
not honored. The same thing occurred with re- 
spect to a second check that Mr. B obtained from 
Lowe through the Attorney General’s office. in 
February 1978, Lowe told Mr. B that he had been 
sent a $10,000 money order. In fact, however, the 
money order was only for $10. 


In February or March 1978, Mr. B, who had re- 
tained an attorney, finally recovered his $10,000 
less the attorney’s fee. However, the payment was 
only made after the institution of criminal proceed- 
ings against Lowe in New York. 


In light of the foregoing, we think it clear that re- 
spondents improperly withheld Mr. B’s funds, and 
made misstatements concerning their return.’ Ac- 
cordingly, we conclude that registrant, willfully 
aided and abetted by Lowe, willfully violated Sec- 


'Registrant claims that there is no evidence that 
Lowe was acting for it. We disagree. Lowe was 
registrant's president and principal stockholder. 
Mr. B was registrant’s client. And registrant issued 
at least two of the dishonored checks sent to Mr. 
B. Moreover, we have repeatedly held that the vio- 
lations of a firm’s employees in the course of their 
employment must be considered the violations of 
the firm. See, e.g., Sutro Bros. & Co., 41 S.E.C. 
443, 479 (1963); Mississippi Valley Investment 
Company, Securities Exchange Act Release No. 
12683 (August 2, 1976), 10 SEC Docket 168, 169. 
We further note that Section 203(e) of the Invest- 
ment Advisers Act provides that, if we find that a 
person associated with an investment adviser has 
violated any provision of the Act, we may sanction 
the adviser if we find that doing so is in the public 
interest. 
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tions 206(1) and 206(2) of the Investment Advisers 
Act.? 


The law judge found that Lowe had been con- 
victed of various crimes. In March 1978, he pled 
guilty to charges that, in violation of New York law, 
he engaged in business as an investment adviser 
without filing the requisite registration application 
with state authorities, and represented to a client 
that a 27% profit had been earned by managing 
his portfolio when, in fact, no transactions had 
been effected for the client and Lowe had misap- 
propriated the client’s funds.* In addition, in De- 
cember 1978, Lowe pled guilty to charges of grand 
larceny. He deposited checks in a New York bank 
drawn on an out-of-state account that had been 
closed, and then issued a check drawn on the pur- 
ported balance in his New York bank. 


Under Sections 203(e) and (f) of the Advisers Act, 
each of Lowe’s convictions provides a separate 
basis for administrative sanctions against re- 


2We find that respondents clearly had the scienter 
necessary to establish violations of Section 
206(1). See Steadman v. S.E.C., 603 F.2d 1126, 
1134 (C.A. 5, 1979). In any event, findings of sci- 
enter are not required in order to establish viola- 
tions of Section 206(2). Id. See also S.E.C. v. 
Capital Gains Research Bureau, Inc., 375 U.S. 
180, 195, 200 (1963); Aaron v. S.E.C., 446 U.S. 
680, 691-693, 696-697 (1980). And all of our 
findings of fraud are made under the latter section. 
Our findings that respondents also violated Sec- 
tion 206(1) are merely cumulative, and the sanc- 
tions we are imposing would be the same even if 
we had made no findings under that provision and 
had made findings solely under Section 206(2). 


3Article 23-A, Section 359-eee of the New York 
General Business Law makes it unlawful for any 
person to act as an investment adviser in that 
state unless he has filed a registration statement 
with the appropriate state authorities. 


4Article 23-A, Section 352-c of the New York 
General Business Law, as here relevant, prohibits 
any fraudulent act or practice or any false repre- 
sentation where the person who made it knew the 
truth. 
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spondents, if we find that such action is in the pub- 
lic interest. Respondents contend that the imposi- 
tion of such sanctions would entail an unwarranted 
“second round of punishment.” We disagree. 
These proceedings were not instituted to punish 
respondents, but to determine whether it is neces- 
sary to protect the public from further harm at their 
hands. As noted below, we think that such protec- 
tion is required. 


IV. 


The law judge also found that respondents failed 
to comply with reporting requirements. Registrant 
did not promptly amend its application for invest- 
ment adviser registration (Form ADV) to disclose 
Lowe’s March 1978 convictions involving the mis- 
appropriation of funds and failure to register with 
New York authorities as an investment adviser. It 
was not until December 1979, after the institution 
of these proceedings, that registrant amended its 
application to disclose those convictions. 


We accordingly conclude that registrant, willfully 
aided and abetted by Lowe, willfully violated Sec- 
tion 204 of the Act and Rule 204-1(b) thereunder.5 


V. 


Respondents argue that the sanctions which the 
administrative law judge imposed are too severe. 


*Respondents claim that this Commission has no 
statutory authority to require an investment advis- 
er to amend its registration application. But Sec- 
tion 204 of the Act requires every investment ad- 
viser to “make and disseminate such reports as 
the Commission, by rule, may prescribe ....” 
Clearly, the amendment required by Rule 204- 
1(b) constitutes a “report” within the maning of 
Section 204. Nothin in the Act or its legislative his- 
tory supports respondents’ restrictive reading of 
that section. 


Respondents further claim that any violation was 
not willful. But, as we have previously held, the 
failure to make a required report, even though in- 
advertent, constitutes a willful violation. See, e.g., 
Haight & Company, Inc., 44 S.E.C. 481, 507 
(1971), aff'd, C.A.D.C. (June 30, 1971); Oppen- 
heimer & Company, Inc., Securities Exchange Act 
Release No. 16817 (May 19, 1980), 20 SEC Dock- 
et 58, 59. 
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They assert that Mr. B recovered all his funds, and 
that they no longer handle clients’ funds or securi- 
ties. Respondents state that they are now en- 
gaged solely in the business of publishing two ad- 
visory newsletters on a subscription basis, and 
that the publications enjoy an excellent reputation 
in the investment community. They point to the 
fact that the charges against them are unrelated to 
those publications.® 


Respondents’ misconduct could hardly be more 
serious. There can be no justification for the delib- 
erate misappropriation of a client’s funds. The fact 
that the client was ultimately repaid does little to 
alleviate our concern about respondents’ fitness 
for the advisory business,’ particularly since resti- 


6Respondents accordingly claim that the sanc- 
tions imposed by the law judge amount to a prior 
restraint on publication in violation of their First 
Amendment rights. This claim is wholly lacking in 
merit. See Savage v. Commodity Futures Trading 
Commission, 548 F.2d 192 (C.A. 7, 1977; S.E.C. 
v. McGoff, F.2d (C.A.D.C., February 3, 
1981). As the Supreme Court has stated with re- 
spect to a similar claim of undue restriction on free 
speech, “(W]e think it clear that a government reg- 
ulation is sufficiently justified if it is within the con- 
stitutional power of the Government; if it furthers 
an important or substantial governmental interest; 
if the governmental interest is unrelated to the 
suppression of free expression; and if the inciden- 
tal restriction on alleged First Amendment free- 
doms is no greater than is essential to the further- 
ance of that interest.” U.S. v. O’Brien, 391 U.S. 
367, 377 (1968). Respondents also attack the con- 
stitutionality of the Advisers Act in other respects. 
These claims are likewise devoid of substance. In 
any event, we must proceed on the assumption 
that our governing statutes are constitutional un- 
less the courts declare otherwise. See, e.g., 
Mutual Fund Distributors, Inc., 41 S.E.C. 174, 181 
(1962); Stanford Investment Management, Inc.., 
43 S.E.C. 864, 874 (1968); Milton J. Wallace, 45 
S.E.C. 694, 697 (1975). 


7See International Research & Management 
Corp., Investment Advisers Act Release No. 617 
(March 6, 1978), 14 SEC Docket 410, 414, aff'd 
without opinion, 588 F.2d 821 (C.A. 3, 1978); 
Benjamin Levy Securities, Inc., Securities Ex- 
change Act Release No. 14368 (January 12, 
1978), 13 SEC Docket 1348, 1349. 
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tution was made in an effort to obtain leniency in 
criminal proceedings then pending against Lowe. 
As noted above, Lowe has been convicted of 
crimes involving larceny, misappropriation of 
funds, and engaging in the advisory business with- 
out required state registration. In addition, in De- 
cember 1978, he pled guilty to a charge of tamp- 
ering with evidence.® Lowe’s various actions 
clearly demonstrate his total lack of fitness to re- 
main in ‘an occupation which can cause havoc 
unless engaged in by those with appropriate back- 
ground and standards.”° 


It is well established that an investment adviser is 
a fiduciary whose actions must be governed by the 
highest standards of conduct.'® It is apparent that 
respondents’ actions reflect a callous disregard for 
those standards. Although we recognize the seri- 
ous effect of the sanctions which the law judge 
imposed, we are convinced that lesser remedies 
will not suffice. We do not seek to punish respond- 
ents but, in light of their egregious misconduct, we 
must protect the public from future harm at their 
hands. In evaluating the public interest require- 
ments in this case, we have taken into account re- 
spondents’ statement that they are now solely en- 
gaged in the business of publishing advisory 
publications. However, respondents are still free 
to engage in all aspects of the advisory business. 


8In an effort to obtain leniency in the March 1978 
criminal proceedings, Lowe presented to the court 
a photocopy of the money order he issued to Mr. 
B, or a receipt therefor, showing that the amount 
of the order was $10,000, when, as he knew, the 
actual amount was only $10. 


9See Marketlines, Inc. v. S.E.C., 384 F.2d 264, 
267 (C.A. 2, 1967), cert. denied, 390 U.S. 947. 
We further note, as the law judge pointed out, that 
respondents’ failure to amend registrant’s applica- 
tion for registration until these proceedings were 
instituted demonstrates ‘an indifference to impor- 
tant regulatory requirements.” 


10See S.E.C. v. Capital Gains Research Bureau, 
Inc., 375 U.S. 180, 191-192 (1963); Rosenfeld v. 
Black, 445 F.2d 1337, 1342-1344 (C.A. 2, 1971); 
Joseph P. D’Angelo, Investment Advisers Act Re- 
lease No. 562 (December 16, 1976), 11 SEC 
Docket 1263, 1264, aff'd without opinion, 559 
F.2d 1202 (C.A. 2, 1977). 
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And, as the law judge noted, even their present 
activities afford numerous “opportunities for dis- 
honesty and self-dealing.” 


Under all the circumstances, we are convinced 
that the public interest requires the revocation of 
registrant’s investment adviser registration, and a 
bar of Lowe from association with any investment 
adviser. 


An appropriate order will issue." 


By the Commission (Commissioners LOOMIS, 
EVANS, FRIEDMAN and THOMAS); Chairman 
SHAD not participating. 


George A. Fitzsimmons 
Secretary 
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LOWE MANAGEMENT CORPORATION 
26 Broadway 

New York, New York 

(801-9864) 


CHRIS L. LOWE 
ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued 
this day, it is 





11We have fully considered all of the contentions 
raised by respondents and our staff. Their excep- 
tions to the initial decision are overruled or sus- 
tained to the extent they are inconsistent or in ac- 
cord with the views expressed in this opinion. 
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ORDERED that the registration of Lowe Manage- 
ment Corporation as an investment adviser be, 
and it hereby is, revoked; and it is further 


ORDERED that Chris L. Lowe be, and he hereby 
is, barred from association with any investment 
adviser. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 9359/May 11, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
CONSUMERS SOLAR ELECTRIC POWER COR- 
PORATION, et al., (United States District Court for 
the District of Columbia, Civil Action No. 81-1098 


The Securities and Exchange Commission (‘““Com- 
mission’) today announced that the United States 
District Court for the District of Columbia entered 
Final Judgments of Permanent Injunction against 
Consumers Solar Electric Power Corporation 
(“CSEP”) and Gerald M. Schaflander (‘‘Schaf- 
lander’), permanently enjoining them from violat- 
ing Sections 5 and 17(a) of the Securities Act of 
1933 (“Securities Act”) and Sections 10(b), 12(g) 
and 13(a) of the Securities Exchange Act of 1934 
(“Exchange Act’). In addition, the Court ordered 
Wright, in an Undertaking, to refrain from violating 
Section 5 of the Securities Act and Sections 12( g) 
and 13(a) of the Exchange Act. The Judgments 
and the Undertaking were consented to without 
admitting or denying any of the allegations in the 
Commission’s Complaint which was filed simulta- 
neously with entry of the Judgments and the Un- 
dertaking. 


The Commission charged in its Complaint that 
CSEP, Schaflander and Wright, since April 14, 
1974, engaged in the offer and sale of unregis- 
tered securities, consisting of promissory notes 
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and over 11,000,000 shares of CSEP stock, op- 
tions and other rights, without the use of prospec- 
tuses which met the requirements of the Securities 
Act and otherwise failed to comply with the regis- 
tration provisions of the Securities Act. It was fur- 
ther charged that the defendants filed or caused 
the filing of inaccurate quarterly reports on Form 
10-Q with the Commission and that CSEP and 
Schaflander violated the antifraud provisions of 
the federal securities laws by making misleading 
statements and omitting to state material facts, 
concerning CSEP’s products, assets, liabilities, 
securities and business operations, in reports filed 
with the Commission and in other communications 
sent to CSEP stockholders and the public. 


In the Judgment against CSEP, the Court ordered 
CSEP to retain an attorney familiar with and expe- 
rienced in federal securities laws to review and ap- 
prove all offers and sales of CSEP securities and 
all of CSEP’s communications to its shareholders. 
Schaflander was ordered not to make or dissemi- 
nate any statement or communication to the public 
or CSEP stockholders concerning CSEP without 
review by CSEP’s securities counsel. 





Litigation Release No. 9360/May 12, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
DONALD E. LIEDERMAN, et al. (United States 
District Court for the Central District of California, 
Civil Action No. 81-2315-TJH(PX). 


In the Matter of Steven Solomon Antebi, Adminis- 
trative Proceeding No. 3-6025 


The Commission announced today the filing of a 
Complaint in the United States District Court for 
the Central District of California seeking injunctive 
and other equitable relief against Donald E. 
Liederman (‘‘Liederman’’), Capital Energy Corpo- 
ration (“CEC”), Hartley Lord (‘Lord’), Richard J. 
Werdesheim (‘‘Werdesheim’’), Steven Antebi 
(“Antebi’), James Sale, Joseph Bishop, Eugene 
Faierman and Michael Savage. CEC is a 
California corporation purportedly engaged pri- 
marily in the business of acquiring, developing and 
producing oil and gas reserves. The Complaint 
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alleges that the defendants variously violated the 
antifraud provisions of the Securities Exchange 
Act of 1934 (“Exchange Act’) and the Securities 
Act of 1933 (‘Securities Act’). 


The Complaint alleges that, by at least July, 1978 
and continuing until just prior to CEC’s July 2, 
1979 public announcement of its intention to make 
a stock-for-stock tender offer for up to 51% of the 
stock of the Dunes Hotels & Casinos, Inc. 
(“Dunes’’), defendant Liederman, as president and 
principal stockholder of CEC , was attempting to 
acquire an interest in the Dunes and, to that end, 
was making various business combination propos- 
als in discussions with the chairman of the board 
of the Dunes and other Dunes representatives. 
The Complaint alleges that during this period each 
of the defendants, while in possession of material 
non-public inside information concerning the inten- 
tions and plans of CEC to enter the gaming indus- 
try through the direct or indirect acquisition of, or 
other business combination with, the Dunes, vari- 
ously traded CEC securities, recommended the 
purchase of such securities and conveyed material 
non-public inside information to others who there- 
after purchased CEC securities. 


The Complaint further alleges that the activities of 
defendants Liederman, CED, Lord and Werde- 
sheim in selectively disseminating material non- 
public inside information and in engaging in and 
causing others to engage in transactions in CEC 
securities were part of a scheme to manipulate a 
rise in the trading activity and price of such securi- 
ties. According to the Complaint, each of these 
particular defendants had a substantial, direct pe- 
cuniary interest in the upward manipulation of the 
trading volume and/or market price of CEC stock 
and in the success of CEC’s proposed acquisition 
of, or business combination with, the Dunes, as 
each held substantial interests in CEC securities. 


In addition, the Complaint alleges that the activi- 
ties of defendants Liederman, CEC, Lord and 
Werdesheim in purchasing CEC securities and in 
attempting to induce others to purchase CEC se- 
curities occurred at a time when distributions of 
CEC securities were in the process of directly or 
indirectly being made on their behalf. 


The Complaint further alleges that defendants 
Liederman, CEC, Lord and Werdesheim made ma- 
terially misleading statements and omitted to state 
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material facts in registration statements filed with 
the Commission and otherwise concerning their 
attempts to acquire an interest in the Dunes and, 
to that end, their activities in furtherance of the on- 
going manipulation of the market for CEC securi- 
ties. 


Simultaneously with the filing of the Complaint, the 
District Court entered a Final Judgment of Perma- 
nent Injunction and Other Equitable Relief against 
Steven Antebi. Antebi, without admitting or deny- 
ing all the allegations of the Complaint, consented 
to the entry of a Permanent Injunction enjoining 
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and restraining him from violating and aiding and 
abetting violations of Section 10(b) of the Ex- 
change Act and Rule 10b-—5 thereunder and order- 
ing certain other equitable relief. Furthermore, 
Antebi, a registered representative, consented, 
without admitting or denying the allegations, to 
the entry by the Commission of an Order institut- 
ing Administrative Proceedings pursuant to Sec- 
tions 15(b) and 19(h) of the Exchange Act and im- 
posing remedial sanctions which provide that 
Antebi be suspended from association with any 
broker or dealer for a period of 45 calendar days 
based solely upon the entry of the Permanent In- 
junction. 


SEC DOCKET/1099 





UNITED STATES 
GOVERNMENT PRINTING OFFICE 
SUPERINTENDENT OF DOCUMENTS 
WASHINGTON, D.C. 20402 — 


ULS AIL 
a] 





OFFICIAL BUSINESS 


POSTAGE AND FEES PAID U.S. 
SECURITIES AND EXCHANGE COMMISSION 


Permit No. G-132 


FIRST CLASS MAIL 


StCL SERA SUUSSOISSOCUCOUS3R 
SERAALCS PROCESSANG DEPT 
ACRLA UNIV MICUKFILMS 
aA N Zrii KO 

ANS ARKGURK 


FOR SALE BY THE SUPERINTENDENT OF DOCUMENTS U.S. GOVERNMENT 
PRINTING OFFICE WASHINGTON, D.C. 20402 
SUBSCRIPTION PRICE: $79.00 A YEAR: $98.75 FOR FOREIGN MAILING 


THE PRINTING OF THIS PUBLICATION HAS BEEN APPROVED BY THE 
OFFICE OF MANAGEMENT AND BUDGET (JANUARY 1, 1974) 





